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Of Coun8el

Atto調ey8　for defendant Francl8 G. CoaCe8

80NSAし, D. J.

Plaiutiff. Securlties and Exchange Com1的1on (Cooml8slon) ,

has lnstituted th18 aCtlon charging each of che defendant8 With vIola-

tlons of Section 10(b) of the Securltle8 Excha種ge Act (15 U.S.C. 78J(b))

and Rule lOb・5 (17 C.F.R. 240; 10b-5) pro孤ulgated thereunder by the

Commls8ion. All partle8∴Waived a Jury and agreed hat亡rlal 8hould flr8t

be had on the ls8ue Of '?hether Che defendant8 Or any Of亡hem had vlolated

Section lO(b) and Rule lOb一う, re3erVhg for later hearlng the i88ue O章

the reooedy to be app11ed in Che event such vIolation8 are found.

The Com188ionls actlon ar18e8 OuC Of che exploratory actlvト

ties of defendant Texas Gulf Sulphur Company (TCS) on the Kldd 55 8egnent

near Timln8, Ontarlo, between November 12, 1963 and Aprll 16, 1964. TCS
Is a11eged to have vIolated Sectlon 10(b) and Rule 10b-5 by 18Sulng a

false pre8s relea8e regardlng the8e aCCIvIcles on Aprll 12, 1964. Each

of the lndlvldual defendants was a dlrector, Offlcer or∴e血PIoyee of TGS.

Indlvidual defendant8∴who purch的ed 8tOCk or calls on∴8tOCk of TCS betweetl

Nove血ber 12, 1963 and April 16, 1964, Or reCOtmended such purcha8e8 tO

Others, are Chat.ged wlth vIolatlon8 Of Sectlon lO(b) and Rule lOb-5 on

the gromd that∴亡hey u8ed to thelr om advmtage naterlal lnfomatlon a8

to TcS'8 eXPlo耽Cory aCtlvIcies on the Kldd 55 segnent, w皿ch naterial

lnfomatlon had not been d18Clo8ed亡O Or ab8Orbed by the 8tOCkholder8 Or

Che pub11c. Five of the indlvidual defendante who accepted 8Cock optlons

gran亡ed on February 20, 1964 are charged wICh vIolatlon8 Of Sectlon lO(b)

and Rule lOb-5 on the ground that they were ln po88esSIon of 8uCh ma亡erlal

lnformtlon which亡hey u8ed亡O亡helr om advancage by fal11ng to dlscl08e

lt to Che Dlrec亡Or8’co調lttee which granted the 8tOCk op亡1on8. ±I

Texa8 Gulf Sulphur Coml)any (TGS)

In 1963-64富CS (whlch wa8 Org鼻調lzed ln 1909) wa8∴the world-8

1argest suppller of 8ulphur. It8 authorlzed capltal 8tOCk wa8 15,OOO.OOO
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share8, WlthouC par value. 11,う20,OOO share8 had been is8ued (including

l,5O4,1Ol 8hares held in the Co調patly-8∴trea8ury). On December 31, 1963,

there were i88ued and out8tandlng ln the hands of the publlc ln exce88 Of

lO,OOO,OOO 8hare8 held by 8me 6う,000 shareholder8. The BtOCk of TcS wa8

118ted on the New York StOck Bxchange 8nd wa8 admltted co unli8ted亡rading

prlvilegeB Onl Che肌dwest S亡OCk Exchange. TGSIs cotal a88et8) 1088 Current

llabllltle8, had a book value of over?169,00O,00O a8 Of 。ecember 3l, 1963,

and over?21O,OOO,OOO a8 Of Dec餌lber 3l, 1964. The 8tOCkholders' equity

wa8 8tated to be in exce8S Of?129,OOO,OOO a8 Of December 3l, 1963, and lr¥

excess of?137,OOO,OOO as of Dece血ber 3l, 1964. It種amua1 8ale8 Were ln

exces8 Of $62,00O,000 for 1963 and in exces8 Of?70,00O,OOO for 1964. It8

worklng c寄pICal was approx血laCely?47,00O,00O a8 Of Dece心ber 31, 1963, and

approxl調acely?87.OOO,OOO as of December 31, 1964. It8 eamlng8 Per 8hare

for the period 1960-1964 were:

1960　　　1961　　1962　　　1963　　　1964

Sl.27　　Sl.26　　Sl.2宣　　SO.93 ∴∴§1.1う

Fron 1955 co 1963富CS-8 mnua1 88les declined from?93,OOO,OOO

ln 1955 to?62,000,OOO in 1963 and lts annual eamlng8　fro皿?32,OOO,OOO

ln 1955 to?9,3OO,OOO ln 1963. Thls decllne was attrlbuted by TGS Co Che

OVer8uPPly of 8ulphur, Te8ult±ng in depre88ed prlces during the perlod・

The mrket prlce of TGS 8Cock on the New York S〔ock Exchange

decllned fro調a hlgh of $45 a share ln 1955 to a low of?1l a 8hare h

1962. In 1963 che price ro8e fron 13 3/4 in March to 19 3I8 1n Nove調ber

and to 21 7/8 at the end of the year. In 1964 the prlce rose frm a low

Of 21 1/8 in January to a hlgh of 3O l/4 on Aprll 15. On Aprl1 16, the

day of TGS-s publlc amounce調ent of the Kldd nine, the prlce ro8e frm a

low of 30 1/8 to a hlgh of 37, CIo8ing at　36 3/8. The prlce contlnued to

r18e durlng亡he balance of Aprll 1964 to a hl小of 58 3/8 on Aprl1 3O. on

which day the 8Cock cIo8ed at　54 3/4.

Between 1956 and 1963. desplte a gro骨th ln the de調nd for

sulphur, the price per ton of 8ulphur decllned fro血around?28 ln 1956

to under?20 in 1963. However, by la亡e 1963 the cum-around had been

reached. Sulphur became in 8hort∴supply, and on Aprll l, 1964 TGS

amounced a?2 per ton lncrease ln, the price. TGS18 gro88∴8ales fo章

1963 were the hlghest ln four year8, uP 5.56% fro調1962.

TGS’8 i963 eamings were adver8ely affected by the my8terlous

lo88 Of the S.S. MARINE SuLPHUR QUEEN early ln that year. In J餌uary 19ら4

TcS put lnto servIce a lar8er 11quld 8ulphur cargo ve88el to replace che

lo8t Ve8sel and amounced the launchlng of the world-e large寄t 11quid

8ulphur∴tanker, w皿ch would nake lt po881ble to 8hlp 11quld sulphur to

Europe, and on February 8, 1964 1t announced plans co lncreaae lC8

Ca調dlan production of 8ulphur by 5OO to調Per day.
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AparC frm l鴫prl皿ry 8ulphur buslnes61 TCS wa8 engaged h

a diverBlflcatlon progra調l寄oCher fleld8) 8uCh a8 Pho8Phatel POt○○h,

trom, Oll and ga8. It8 entry ln亡o the pho8phate and poca8h fleld8

脚8 1種porCさnt because pho8phate) POtash and 8ulphur are Che three baelc

co調pooen亡8 O` fertlll露er種・ On Novel回ber 151 1963’TGS a調ounced che

creatlon of a new dlviolon for lt8 Pho8Phate proJect and chat lte

po亡aeh mhe m8 near CO叩le亡1oo and t’aB∴8Cheduled co go lnto production

ln t:he 8Prlng of 1964. on Dece皿ber 161 1963● TGS amounced that lt had

acquired the Ca調di亀n oll md gas propertie8 Of DelhトTaylor Oll Co調p寄ny,

and o寄Aprl1 31 1964 amounced plane to proceed wlth a 31OOOIOOO ton-Per-

year phoephate progrm ln North Caroll調at a cost of $4う,OOO.OOO.

TGS had been en8aged ln exploratlon for 8ulphlde depoelt8 On

the Camdlan Shleld 81nce 1957 and ln 1963-64 undertook exploratory work

o調the Kldd 55 8egment ln Kldd Tomehlp r‘ear Tlml調1 0ntarlol whlch 18

more fully de8Crlbed hereafter.

でhe IndlvlduaしDefendant8

The lndlvldual defendant8∴are dlrector3, Officer8 and eI叩loyee8

of富GS a8　f011ow8;

Po81亡霊on

P事esldent and Dlrector

ExecuCIve VIce Pre81detlLt*

and Director

Dl重ec亡or

Dlrector

VIce Pre8ident and Ceneral

Cou種8el*★

VIce Presldent

SecreCary★★★

Eng宣種eer

Chief Ceolog18t

ceologi8t

A亡torney

O錬ice机anager
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Defendanc Tholm8　P. OINelll lIa8　an aCCOuntant Wlth TGS.　He

was 8erVed t'1th aさu細mon8 and camplalnt, but ha8　falled to肌owe' Or

appear. The Camls81on has noved for a default judglI`ent agal調t O’Nell1

1n a 8eParate PrOCeedlng●　Therefore he 18 no亡referred to hereafter・

Sulmary Of TcS-8 ExpIora亡Ory Actlvltlea

On the Kldd　55　Segment

ExpIoratlon on the Canadlan Shleld:

。れ..h。 。。。:悪霊。墨霊d蒜等三豊#繋書誌盤蕊‡′
肌重Ch of the area 18 barren and flat wlth fetJ OutCrOPplIlg8 Of rock md 1さ

COVered wlth a 8Wa調Py materlal knowt¥ a8 muskeg. The 8ub8urface atruc的re

con818t8 Of Pre-Cambrlan rocks, da亡1ng frm an∴early ge○○o81c t血re, 'nd

is∴rOmPlex and d1さtOrted.

Beginnh8 1n March, 1959, an eXPIoratlon group -- headed by
defendant Mol118On, a血nlng erlglneer, and ∞nSle亡1ng of defenda`lt Holyk,

the chief geoIogleC; defendant Clayton, an electrlcal englneer md

geophy81c18t; and defendant I)arke, a geOloglBt 〇・ COtlducted aerぬl geo-

Physlca1 8urVey8 OVer aOre than 151OOO mlle8 Of the Canadlan Shleld耽Oa.

Sulphide8 COnducc electriclty better than mo8t Other rock typco and c|n

be detected lf they are ln 8ufflcient qu種ntlty and concentratlon and ate

not too deeply burled beneath the earth-8 8urfaco. 2I

In∴the cou重8e Of thle aerlal expIomtlon, TGS detected 8eVet.al

thou8and anomalie8 -・ unuSual varlatio調ln Che conductlvlty of roc鴫.

In [he oplnion of the e坤Ioratlorl grOuP SeVeral hmdred of thege mo調lie8

Were WorChy of fu言ther lave8tlgation, and rlghtB∴CO land aromd thm∴Were

acqulred. One of the8e anO調a11e8, detected a8 early a8 1959, Wa8 located

near Tl面h8, Ontarlo, arld wa8 de81gnated aB∴Che Kidd 55 Begneut. Orl

June 6, 1963, TGS acqulred紬optlon to purcha3e Che northe調t quarter

BeCtlon (160 acree) of the Kldd 5う8eg凪ent. Between Novenber 8, 1963 and

April 16, 1964 TCS drllled K-う5-l, K-55-3, K-55-4, K-55-う, K-55-6. K-55・7

and K-う5-10 at the location8 8hom on the accompanylrlg Plan鵬p of the

K書ddうう8e硬調爪亡.

Drl11 Hole K-55-1

0n Oc亡ober 29 and　30, 1963, defendant Clayton conducced a 8rOmd

geophy81cal BurVey on the northea8t: quarCer BeCtlon which conflmed血e

exIstence of the ano面aly prevIou81y detected by the aerlal 8urVey. Defend-

ant clayton interpreced che 8urVey a8 indlcatlng Chree 8eParate ∞tlductor8

Of electricIcy cendlng ln a north-8Outh d競ectlon wlth an undeceudned
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width and 8teeP dlp. Since the eurvey only lndlcated the pre8enCe Of

conductive mterlal and not whether the materlal coれe18ted of worthle●寄

or valuable血neral8 and slnce there wa8 1ittle geoIoglcal evldence ae

to che調keup of the∴aub8urface 8truCture (the neare8t ouCctOPPlngs of

rock were located more亡han l.OOO feet froのthe property), dla血ond ∞re

drll1hg脚s∴neCe8Sary for further evaluation of the ano調1y・ TGS had

previously dri宣led 65 equally pron181ng ar‘O調11es, bu亡mo8t Of them had

revealed elther barrea pyrlce or graphltel whlle a fev had 8hoⅥ=nargl調1

mine章al deposlts ln l調ufflclent q脚ntltles∴亡O be co調erclally mlned・

On Novetnber 8. 1963. drll11ng of the lnltlal hole (K-55-1)

was begun on 8eCtlon llne 2400 S. The locatlonl dlrec亡Ioo, at'd angl.e

of the hole m∋re dece調lned by defendant8 Holykl Cl寄yton and Darke) who

corlsldered the result8 Of the geophysical 8urVey and the locatlon of

pr。Perty bomda冒le8・珊e collar of the hole調8 Placed about 6O feet

to亡he east of the ea8termOさ亡COnductor, a8 1nterpreted by defendont

Claycot`, and at∴the 8Cronge8亡Part Of the ano調1y・ The hole調8 drl11ed

ve8Cerly at an angle of 6O degree8 1n∴the hope tha亡1t would cut thro明h

all three conduccors.

On Nove面ber 12, 1963. drllllng of K-う5-l wa8 te調ln亀亡ed at 655

feet. 。efendant Holyk vleca11y e8tlI調ted that the core of K-55-1 1ndト

cated an average ∞PPer ConCent of l・15% and an average zlnc ∞ntemC Of

8.64% over a length of 599 feet. The percentage3 Of copper and zinc

mineralizatlon at any glven point ln the core fluct調ted珊arkedly, buc

the copper minera11zatlon appeared to be ∞nCenCrated more on the eaatem

edge of the ano面aly.

Property Acqulsltlon

As∴a re8ult of the vi8ual exa調irration of the　∞re,でGS

detemlned co acqulre the three other quarCer sectlon8 1mklng up the

Kldd 55 8e印ent. Therefore, followlng the usual practlce ln∴the mlning

lndus[ry) SeCurlty調ea8ure8 vere Put lr叱o effect. Fur亡her drllling on

Che anomly wa8 8usPended and me調bers of the expIora亡1on group were ln-

structed to keep the re8ulc8 Of K-55-1 confidential.でhe drlll rlg at

the 8ite of K-55-1 was moved away and cut sapllng8鵬re 8tuCk in the

ground lnl the area of 〔he hole to concea1 1t8 1ocatlon・ A 8eCond drlu

hole (K-5う-2) wa8 drl11ed off the anomaly ln order to produce a barren

The core from K-55-l wa8 SPlit longltudinally and 8hlpped co

Che Unlorl A88ay Housel Salt Lake CltyI Utahl for chelmlcal ae8ay・ I億mld-

Dece調ber,でGS recelved reporc8 fron the a8say which revealed an average

me亡al content of approxlmtely l.18% copper and 8.26% zlnc, as vell as

3.94 ounce8 0f 8ilver per ton over a 6O2-foot length of the core・富heBe

were the only chenlcal assay report8 On any drl11 hole whlch TCS recelved

Prlor∴to Aprl1 16, 1964.
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In∴亡he meantlme, negO亡1atlon8　for the three other quatter

8eC亡ione conpri81ng the Kldd 55 se8ロent had been undercaken. TGS

purcha8ed one quarter-8eCtlon out:rlght for?7,500 and acqulreq optione
for?7,OOO [O Purcha8e亡he o亡her two for∴aPProXinaCely?45,000・ On

March 27, TGS declded tha亡∴the land acqulsltlon program had advanced

sufficlently to pe調lt the conpany to resume drl11ing.

Dr111櫨ole K一うう-3

On March 31, the drl111ng of K-55-3 was c〇°nenced on section

line 24OO S approxlmately 75 feet we8t Of the we8tem linlt8 Of the

anomly and approx mtely 51O feet we8t O! K-55-l. |t wa8 drllled

easterly at an ongle of 45 degree8, and therefore cro88ed K-55-1 1n a

Vertical plane on 8eCtlon 240O S. K・55-3 wa8 CoOOPleted by 7:OO p.血.

On Aprl1 7 and vIsual e8timtes of the core lndlcated an average copper

content of l.12蔦and an average zlnc content of 7.93% over 641 feet of

the hole'8 876-foot lengt:h. I.1ke K-55-1, K-55-3 1nd cated 8ub8tantial

CoPPer mlnerallz色CIon on the ea8tem edge of the ancmaly. Da11y reporcs

Of亡he progre88 Of K-55・3 and of亡he 8ub8equent driu h01es were mde by

defe寄dant8 Mol11son and Holyk to defendants Stephens and Fogarty.

Dr111 Hole K-55-4

On Aprl1 7, dri11ing o筆K-55-4 wa8 COmenCed 811ghtly to the

east of the ea8tern edge of the anomly ot1 8eCCIon line 26OO S, 200　eet

to t:he south of K-55-l, and wa8 drl11ed we8terly on an angle of 45 degree8,

Para11el to K-う5-l. By 7:OO p.調. on Apri1 9, K-55-4 had en∞untered

mlneraliza亡lon over 366 feet of lt8 420-foot length, but had entered a

8tretCh of barren material a亡　the 420-foot調rk. The hole wa8 CamPleted

to a lengt:h of 579 feet on Aprll lO at　7:OO p.m. wiChout encounterlng

further minerallzatlon.　Vi3ual e8tlm亀tes of the　366　feet of mlnerallzed

COre reCOVered fro調K-55-4 1ndlcated an average copper ∞nteut Of l.14%

and肌average zinc content of 8.24%. Like K・55-1 and K・55-3, K-55-4

encountered 8ub8tantlal copper mlneraliz寄tlon on the ea8tem edge of che

anomaly.

Drill Hole照　K-55-6　and K-55-5

0n Aprl1 8. drllllng of K-55.6 w寄8 COnmenCed wl亡h a 8eCor¥d drill

rlg 4/ on 8eCCion 240O S, 3OO feet to the ea8t Of K-55-1. It∴wa8 dr111ed

We8terly a亡an肌gle of 6O degree8 and wae intetlded to expIore mlnerallza-

tlon beneath hole K-55-1. Due to亡he absence of geolog18tS from the drll1

81亡e On Aprl1 8 and 9, ±/ no lmedlate v18ual estimate8 Of che core were

av種llable. It was apparent, by the evenlng of Aprl1 1O th種t the hole had

encountered 9ub8ta寄t近l copper血nem11zaCIon over the la8t 127　feet of

it8　569-foot length.
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On April lO' drll11t‘g Of K-55-5 wa8 COmenCed "1th a third

drlu rlg on∴SeCtlon 22OO S) 20O feec∴north of K-55-1. The hole wa8

started on the eas亡em edge of亡he anomaty and wa8 drllled we8terly

at an∴亀ngle of 45 degree8タParallel to亡he holes previously drllled・

By the evening of Apr11 10. K-55-5 had been dr11led 97 feet and, al-

though no inedlate v如ual e8tinate8 Of the core were avall亀bleI l.t

was apparent that the hole had lnter8eCted sub8tarltlal copper血neralト

zation over the last 42　feet of lts length.

The result8 Of drillhg through the evenlng of Aprll lO vere
avallable to TGS when it 18Sued lt雷AI‘ril E preB8 relea8e.

Core Drl111ng between 7:OO p.m. Aprll lO

arld　7:00 a.血. Aprl1 13

Drll11rlg Of K-5う-5 and K-55-6 conclnued, md by亡he mornl寄g

of Aprll 13, K-55-5 had encountered minerallzatlon to the 580-f∞t mrk・

It vas∴8ub8equently drllled to a length of 757　feet withou亡encounCerlng

further mlnerallzatlon. V18ual estl面ates of the core lndlcated tha亡　OVer

a 525-foot section∴亡he drl宣l hole had lnter8eC亡ed an average copper min-

erallzatlon of O.82% arld an average zlnc mlnerallzatlon of 4.2%. By 7:OO

a.tn. on April 13, K-55-6 had enco¥mtered mlnera11zatlon to the 946-foot

軸ark. IC wae 8ub8equently d章illed to a length of l18O feet wl亡hout lnter-

secting any further minerallzatlon. V18ual e8Cl調Ce8 OfうO4-foot 8eCtlon

of the core indlcated an average copper content of l.72% a寄d an average

1g 。n言。。。器P:盤#藍霊。:5‡嵩号言精霊葦th.:霊嵩豊I
WeSterly at an angle of 45 degrees and by che momlng of Aprll 13 had en-

countered 5O feet of mlnera11zatlon over the 137　feet drlued. The drl111ng

Of a ml11 test hole, K-55-8, Wa8 a18O COmenCed by Apr11 11 and co叫leted

by the evenlng of Aprll 13. The core wa8 2-1/4 lnche8 ln dl調eter aさCOm-

pared wlth che l-1/8 1nch dlr血eter8 Of the other hole8, and wag lntended

to be u8ed for metallurglcal testing to decemlne the onenabllity to

mll11ng of the materlal that had been encountered. No geolog18t18 log

Or VIsual esclmate8 Were rmde of K-55-8 and no metallurglcal cest8 Of the

Core Were rePorted prlor to April 16.

Core Drillln亀between　7:00 a.m. Apri1 13

and　7:OO p.血. Aprll 15

0n April 14 drllllng of K-55・lO wa8 ConmenCed on 8eCtlon 28OO S

on the ea8tem ed8e O香the anomly md wa8 drllled we8terly ac an angle of

45 degree8. By 7:00 p.m. on Aprll 15, it had encountered nlnera11zation

OVer the last 231 feet of the 249 fee亡Of dril11tlg. Drll11ng of K-55-7

Wa8　CCmPleted to a length of 7O7　feet, bu亡enc○untered only 26 more feet

Of minerallzacion between the　425-foot: end the　451-foot mark8.
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Purcha8e Of冒GS Stock and Calls on TGS

Stock by Ce重ICal調Defendants and ‘’TIppee8’’

between Nove面ber 12. 1963 and April 16. 1964

The evidence e8tab118hed hac a11 of the indlvldual defend-

ants∴except StephenB and K11ne purchased 8hare8 Of TGS md/or cal18 On

TGS sCock between Nove血ber 12, 1963,when the fir8亡drl11 hole on亡he

Kldd property was completed (K-55-1), and the cIo8e Of bu81nes8 On

Aprl1 16, 1964, the day on whlch TGS i8sued a press relea8e amOunClng

the di8COVery Of a copper mine on the Kldd 55 8egrlent at a Pre88

COnference ca11ed for∴the purpo8e. The evldence al8O 8hoⅥβ　that cer亡aln

Per8OnS who were referred to by counsel at the trlal as一●亡1ppee8” pur-

Cha8ed share8　Of TGS and/or cal〃s on TGS stock on che ba81s of advIce

received dlrectly or lndlrectly from defendant8 Darke. Coate8 and

Lanont. The followlng table 11sts these purcha8e8 (1ncludhg亡ho8e

Of defendant Holyk-s∴Wife), but does not lnclude the share8 COVered

by stock options gran亡ed by TGS to cer亡ain defendant8 On Feb調nry 20,

19e4.
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些一重調しくle寄書臆臆禁書蕊経書19う4 (亡h辿吐

The Ccml的lon has in8tiCuted chl8 aC亡1on pur8uant tO Sectlon 27

of亡he Act (15 U.S.c. 78aa) whlch confer8 uPOn the D18tricC Court8 Of the

unlted §亡ate8 eXCluelve Juri8dictlon of violatlons of the Act or of the

rule8 and regulatlon8 Pronulgaced thereunder and of "a11 oulCs lrl equlCy

and ac亡1on8 at law brough‥o en量orce any liab111ty or duty ereaCed by"

the Act or the rule8 ond regulatlon8∴thereunder.

The preanble of the AcC s亡ates thaC lt 19 1i亡O PrOVlde for the

regulacIon of 8eCuriCle8 eXChange8 and of over-the-COuuter調rkece ope耽-

tlng lr‘ lnter8tate atld foreign comerce and亡h章ou8h the調118, tO PreVetlC

inequitable and unfalr practlce8 On 8uCh exchange8 and調rket8, and for

other purpo3e8.II

Sectlon 2 (15 U.S.C. 78b) provldes that:

一一‥ . traれ8aCtlons lt` 8eCurltle3 a8 CCmOnly conduc亡ed

uponl SeCuritle8 exchange8 and over一亡he-COunter mrket寄

are affccted wlth a調書I〇億al public lntere8t w阻ch mke8

1t rleCe88ary to PrOVlde for regulatlon and conCrol of such

tra調種Ction8 and of practlce8 and tIlaCCer8∴related thereto,

lncludlng transact宣on8 by offlcerβ) dlrector8, and prlncIpa1

8eCurlty holder8) . . . and to血poae requlre凪ent8 neCe8Sary

to鵬ke 'uCh regulacIon and control reasonably cmplece and

effectlvel in order to protect hter8taCe comerCe. . .
and to l鵬ure t:he malntenarlCe Of falr and hone8t market8

in such tra調ac珪ons　… .--

Sec亡1on 2(2) (15 U.S.C. 78b(2)) provldes:

一一The prlce8 eStab11shed and offered ln∴8uCh亡ran8aC亡1o請

are generauy di88emlnated and quot:ed throughou亡Che

Unlted State8 and foreign countrles and con8tltuCe a

bas13 for detemlnin8 md e8tablishing the prlce8 a亡

which 8eCurltie8∴are bought and sold. . . ."

Sectlon 2(3) (15 U.S.C. 78b(3)) 8taCe8 that:

一'Frequently亡he prlce8 Of secu義ltles∴On 8uCh exchange8

and mrkec8 are SuScePtible to mnlpulatlon and controI

Sectlon 4(a) (15 U.S.C. 78d(a)) provlde8 for the e8tabl工8hment of the

Co調lsslon a8亡he agency charged wlth the ad血ln18tratlon of the Ac亡・
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Sectlon 10 of the Act (15 U.S.C. 78J) provide9:

',It shall be unlawful for any per8on, dlrectly or

lndirectlyl by che use of any mean8 Or ln寄trumetltallty

oi inter8tate COmerCe Or Of the mail8, Or Of any

facility of any natlonal 8eCurltle8 e継change --

一一(b) To u8e Or enPIoy, 1n cot‘neCtion wlth the purcha8e

or sale of any security reg13Cered on a調tlona1 8eCuri・

tle8 eXChange or any securlty not 8o reg18Cered) any

調anlpulatlve or deceptlve devIce or contrlvance ln con-

traven亡1on of such rule8 and regulatio能a8 the Comi8Slon

調y Pre8Crlbe a3 neCesSary Or aPPrOPriate in the publlc

in亡ere8t Or for the protection of lrlVe8亡or8."

Pursuant to the authority conferred on che Comi88ion by Sectlo種

10(b), 1n May, 1942 the Comlssion prmulgated Rule lOb-5 (17 C.F‘R. 24O;

1Ob-5). which provlde8:

''It sha11 be mlBWful for any per8On, dlrec亡Iy or

lndlrectly’by the u8e Of any mean8 Or l調亡runentallty

of lnter8tate COmerCe, Or Of the調118, Or Of aれy

facllity of any natiom1 8eCuricle8 eXChange,

(l) to enpIoy any device, 8Chene, Or artlflce

to defraud,

(2) to nake any mtrue 8taCement of a mterlal
fact or to omit∴to 8CaCe a material facc nece88ary

ln order to mke the 8tatementS mde, in the 11ght of
the circun8tanCe8 under∴whlch they were mde, nOt血8・

1eading, Or

(3) to engage in any act. practlce, Or Cour8e Of

bu81ne88∴whlch operates or would operaee a8 a fraud or

decel亡upOn any Per8On, ln comectlon∴Wlth the purchase

or∴eale of any 8eCurity.II

In Rule lOb・5 the Ccrm18slon adopt:ed the language of Section 17(a) of the

Securitle8 Act of 1933 (15 U.S.C. 77q) relatlng to fraudulent lnter8亡ate

tran8aCtlon8. Sinllar language wa8 a18O ueed ln Sectlon 206 of the

Inveemen〔 Advisers AcC Of 194O (lうU.S.C. 80b-6).皇/

The Cのn1881on has亡he re8POnSlb11i亡y of ad孤in18terlng Che Act

and of 8eCurlng co面p11ance therewlth. To carry out thl8 reePOn81blllty,

i亡h的been glven, anong Other powe鳩, author±ty under Sectlon8 21(e) and

27 (15 U.S.C. 78u, 78aa) to lnstltute acClon8 1n the d18t章Ict cou章te∴to
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enjoin ex18ting or pro8PeCtlve vIolatlon8 Of the Act and to enforce any

liabi11ty or duty created by the Act or the rule8 and regulat:io調pro関l-

gated pursuant there亡O. The Ccmis81on coutend8 thot che defendmt8 en-

gaged ln a '一∞ur8e Of buslne88Il which operated ll種8 a fraud or deceltlI

on the stockholder8 Of冒GS ln vIolatlon of Sectlon lO(b) and Rule lOb-う. Z/

The defendant8 a88erC that the Com1881on mu8C e8tabl18h亡he

elemetits of c調馴m lalJ fraud一・ m18rePre8entatlon or∴nOnd18CIosure,

同仁erlalltyタ8Cler`ter1 1ntent to decelve● rellance, and ca的atlon --

clting decl8lon8 1n prlvate actions b重oughc under SecClon lO(b) requlrlng

pr∞f of one or more of the8e tr種dltloml ele血r袖t8 as a ∞ndiClon precedent

嵩嵩諾r羅講。諾。笠。7畿言霊・.1置)き
壁畦V. C.M.P. Corporatlon. 242 F.Sapp. 321, 324 (S.D.N.Y. 1965) (8Clenter);

葦豊a蕊,C諾駕器霊霊) ,5需品嵩圭器笠0a融)
SuggesCIorl for Replacing the 。octrine of Privl亡y,一. 74 Yale L. J. 658 (1965).

However, reCen[ dec181o調l eVet` in prlvate 8ult8タdo not∴requlre

pr∞f of the8e ele細ent8 ln acClon8 Chor81ng vlolatlo調of Rule lOb-5.

豊葦,嵩詰・嵩。‡.雪器量。r豊警誓遺墨藍.詳轟
379 (10th Cir. 1965), the court 8tated;

llIt 18 not neCee8ary tO allege or prove comon laロfraud

Co調ake out a ca8e under∴Che 8taCuCe and rule. It 18 only

nece88ary tO PrOVe One Of the prohlblted actlo寄8∴euCh a8

t:he mterial mi8stateかenC of fact or the on188ion to　8tate

a mterlal fact..一

In 8∴regulatory or enforcermt proceedlng under Sectlon 27 of

the Acc, the Co面1的lon 18 nOC∴requ競e[i to prove the8e Cormon law elenerltS.

In ii玉E. v. Capltal G8ln8 Bureau, 375 U.S. 10O (1963), the defendont wa8

an inve8tment advleer who publ18hed a monthly reporc,調lled to approxト

調acely 51OOO cueto血erさタwhlch reccmmended certain 8eCurltle8 for long tem

lnve8Cment. Before mlling小e reporし. the defendant would purcha8e the

recomnended securitles on亡he market atld when the prlce ro8e af亡er cu8亡O・

mers recelved the report, defendan亡WOuld 8e11 at a proflt. The Colmho81on

8Ought an injunctlon under Sectlon 206 o書the Inve8t調ent Adv18er8 Ac亡Of

1940 (lうU.S.C. 8Ob・6)皇I to compel defendanc∴tO d18CIoce th18 PraCtice

亡O Cu8tO血er8. The dlscrict court denled a prellmlmry lnJunc亡lon on the

ground chat　'’fraud一一wa8 u8ed in　亡he Invesment Advi8er8 Act of 194O in

i亡8∴teChnlcal conmon law　8ense and that che Con血ls81on had failed to

esCabl18h an intent∴to ln」ure client8 Or an aCtual lo88∴tO Cllent8. (191

F.Supp. 897. 898.) The Second Clrcuit Court of Appeals, Bl亡tit`g塾E塑,

affi軸ed the d18trlcC court by a　5-Co-4 vo亡e. (306 F.2d 606.)
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In rever81ngl the Suprene Court held that:

''I[∴WOuld defeat∴the manlfe8t PurPOse Of the

Investmen亡Advlser8 AcC Of 194O for u8 tO hold,

therefore, thaC Congre3Sl in enpowering the

∞urt:8 to en]oln any practice whlch ope重ate@

'a8 a fraud or decelt,' 1n亡ended to requlre

pr∞f of lntent to injure arld actuat lnJury

to c11erlt8. (375 U.S., at 192.)

一'Congre88 inCen‘ied the Inve8Clnent Adv18er8 Act

嵩嵩言語等露語豊
flexlbly to effect腿te lt8 remedlal purpooe〇・

(375 U.S., at 195.) (E皿pha818 9uPPしled)

since there 18 a dlrecC para11el between the lang同ge of Rule 10b-5(3)

and Sectlon 206 of the Invesament Adv18er8 Act of 194Ol boCh il- WOrdiI`g

and in lnteut, the uoe of 'lfraud●一In Rule lOb-5(3) camot be lnterpreted

ln l龍mrrow comon law 8enee. gL, ±聖V. Securltle8 and Exchan陣

CooIII18SIon, 316 F.2d 137 (2d Cir. 1963)・

The 8u8ge8tlon調de by the defendant8 that Sectlon 16 of the

Act (15 U.S.C. 78p), relat ng to dlrectore, Offlcer8, and prltlCIpa1

8tOCkholder8, deflne8.1insider8" and l血lC8 the 11abl11tle8 Of l調1der8

to the 8anCtlon8 PrOVided ln SecCIor` 161 18 equally wlthout merlt. A

sectlon 16 actlorl Can be brought only by Che corporatlon lt8elf or

derivatlvely by on exIstlng 8eCurity holder again8t Of組cers, director8

or beneflclal omers of ten per cen亡Or mOre Of the corporatlonls l18Ced

equlty securl亡Ie8. It∴COVers only 8hor亡一〇Wlng proflte rea11zed wlthln a

3lx-。Onth perlodl and any recovery inure8 tO Che corporaCIor‘. Proflt8 are

recoverable regardle8s Of any htent to defraud and without pr∞f hat

they vere realized by reason of in81de informclon. h ohort’Sectlon 16

was enacted a3 a ''crude rule of thu面b一一to調ke unprofltable al1 8hort-

8Wlng 8PeCula〔lon by a 8peCl組∞11y defined groap o筆l調1der8. See,塑聖

v. ±, _F.2　」　(2d Clr・, June 27, 1966).

A Sectlon lO(b) action, On the other hand, my be brought pur-

8uant tO Sectlon 27 by the Comi881on or by amy party cla血lng Co have

been defrauded.冒he 8eCtlon applles∴to iiar‘y Pereonlll not nerely to the

諾詰蒜群詰阜蒜等。霊。結語議書豊詳諸E.。.
9O7 (1961) (broker). Sectlon 16 requlres both a purcho8e的d a 8ale
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of a l1さt:ed BeCurity, whlle Sectlon lO(b) applle8 tO a PurCha8e Or∴8ale

of any BeCurlty・でhe n調erou8 dlffe重enceさbet嶋een Sectlon 16 md

Section 10(b) clearly lndlcate that the prov181o能Of the fomer l調poee

no ll億ICatlon on亡he enforce調ent of the la〔ter. See, 3 Lo88, Securitie8

Regul寄tlo叫1473’ 1474 (2d ed. 1961); Co血ent, lThe Pro8PeCCe for Rule

X-1OB-5: An E面erglng Rmedy for Defrauded lnve8tOr8)" 59 Yale L・ J・ 1120,

11匂0-42 (19う0).

To e寄調blleh vIolatlon8 Of Sectlon lO(b) md Rule lOb-5(3),

the Co面018elon mu8t PrOVe th種t the defendanc8 engaged ln a licour8e O筆

bu81nes8●一which operated ae a llfraud o重decelt. . . 1n cor‘neCtion∴Wlth

the purchaee or 8ale of any 8eCurlty.一一　Queetlon8 arlse therefore a寄∴tO

whether ln81der purcha8e8 ba8ed on調terlall undlecIosed lnfor調tlon

con8tltute vIolac±on8 Of Sectlon lO(b) and Rule lOb-5(3); 1f 8O, who are

ln81dere; whether the 8Ca亡ute and rule are l血lted to llface-tO-faceIi

競an8aCtlon8; and, flnally, what constltute8 naterlal lnformtlon.
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The statute and rule go at leaBt aS far as the federel co調

lev rule. Ei駐V. F chlon Park・ 1ne., 34O F.2d 457, 46l・2 (2d Clr・ 1965)・

A8 long ago a8 1909● the Supre面e Court held lrl Stron教∴V・ R純1de● 213 U・S・

419 (19O9), that the fallure of the dlrector end generel manager of a

COrPOratlon to disclo戴一一8PeClal facts’’ in purcha8ing lts 8eCurltlee

operated a8 f富aud on the se11er. me Court stated that:

''lf lt能re conceded, for the purpo寄e Of the argument.

that the ord nary reletlon8 betveen dlrector8 and 8hare.

holder8 1n a bu8iness corporatlon are not of 8uCh a負du・

ciary nature a8 tO make lt the duty of a directo重to dls-

CIo8e tO a 8hareholder the general knowledge whlch he may

POsse88 regardlng the value of the 8ha能s of the coInPany

before he purchaBe8 any fr〇億a 8horeholder, yet∴the章e are

cases where, by reason of the speclal fact8, 8uCh duty

exists.II　213 U.S.’ at　43l.

Applying thi8 "speclal BCts一一doctrine∴Co Sectlon lO(b) and Rule lOb-51

tradlng by an in81de章on the ba8i8 Of 10aterial undi8Clo8ed lnfomation

constltu亡es a deceptlve practlce in vIo18tion of the 8tatute and rule.

See, Los8, ±型饗豊, at 1445-73.

1n Strom∴V・ Raoldel the defendant weB a dlrector and general

mnager of the corporatlon’and omed three-fourth8 Of lt8 Out8tandlng

share8.鵬Wa8, therefore. an lnslder under any Btandard. Sectlon lO(b)

hoきbeen con8trued a8 lmp○○ing a sl調llar llablllty on officer8● directors,

and調jor 8t∝kholde職. Cochran V. Chamln教Como耽tlorl, 211 F.Supp. 239

(S.D.N.Y. 1962). Further, 8ince Sectlon 10(b) app11e8 to.'any per8onI- 1C

can∴1nclude ''1n8ider8" who are not o鮎lcers, director8 Or malor stock・

holder3. Cadv. Robert自らCo., J§豊は旦, at 912.

In BrophY∴V. Citle富Service C〇・1 7O A.2d S' 7 (Del・Ch. 1949)●

the court polnted out一'if an empIoyee in the cour8e Of h18 e調Ploy面enc

acqulre8 8eCret infomatlon∴relating to hls e面pIoyer- e bu8lne88, he

occuple8 a POsl亡ion of trust end confldence towat’d it. analogoua ln

m8t reePeCtS to that of a flduciary. ond 。luSt gOvern his actlor1きaCcOrd・

書ngly.’●

Citing Br○○hvl the Comission in Cadv. Robertさらco・●良]哩艶I

fomd that the ob11gatlon∴to dlscIo8e materia1 1nfometlon re8te On

'ro grOunds;

''. . . fir8t. the e某iBtenCe Of a relatlongh1p givlのき

acce88, directly or lndlrectly. to lnfomation lntended

to be avallable only for∴al COrPOrate Pu冒Po8e and not for

the per3onal benefit of anyone, and 8eCOnd, the lnherent

unfal鵬se ln▼OIved where a party take8 ad▼antage Of 8uCh

infomation kno'1ng that ls 18 unaVallable to th○○e t'1th

w血n he is deallng." (O S.E.C.. at 912●
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Tharefore. lnslder● oubう●Ct to tho dl●CIo|utle∴requlre"●nt| Of Sectlon 10(b)

ond Rule lOb-5 my lnclutle e億ployee● a● vell a' Offlc●調, dlrector8, 'nd

COntrOllll18 OtOCkholder種Who ar'∴ in po●ee●●1on of億aterlal utlさCIo'ed

lnforl]調tlon obtalned ln the cour●● Of thelr調pIoy面ent.

An lnclder-9 1hbl11ty for fallure to dlecIoな●調t●rlal info調・

tion tJhlch he脚ea tO hlきOun 'dv'nt'ge ln the purchaさe 〇番農eCurltlc8

extende to pu重cha8e● mullc on natlon'1 'eCurltle● e簾Chng●● a● 'ell ae to

PurCho●ee ln　'face-tO-雷oe〇一一　tra調aCtlon●. i[虹V. Fa`hlon mr農. Ine..

j幽は豊, at 46l-62. In Coch富an ▼. Chmnin教Com〇mtlon,書面はき, at 243,

the cou重t∴8tated:

一一me Securi臣eさB耽hange Act "a8 enaeted ln part to

a縫ord protectlon CO the ordlnary purcha'er Or 'eller

of 8eCurltle8. Fraud my be accoIllP11'hed by fel●e

stete面ent8. aねllur● to correct a ll1181e8dlng lmpre8●ion

left by 8tさtemnt8 alreedy調de or, aさln∴the ln8tant

Ca8e, by not 8tatlng調ythlng at all when there 1寄a

duty to co面e for"ard and ope●k. 1t l' the uきe Of in81de

言葦精霊n悪霊芋霊嵩o。霊悪霊o言霊霊晒●
defendrmt md plalntlff doe8 not e11mlnate the po''ibllity

that Rule 10b-5 ho' bcen vlolated."

心d, Os noted ln Cadv. Robert8. ''1t would be an〇億〇louさ1ndeed lf the pro・

tect書orl a鮎orded by the aれtl-ftaud provlelon寄Were '1thd調rn ron tran8・

actlon8 effected on e*Changes. prlmry lllarket8 for 8eCurltlee tren○○Ctlon寄.一●

40 S.田.c., a亡914.

ln respon8e tO the defendant寄-　contentlon that lt rould be

l観po881ble for an lI181der tradlng on a natlonal exchenge to 8eek out

the other perty to the tranさaCtlon ond dleclo8e mtedal lnf〇億atlon

to hi競(cood面n v.担, 186 N.E. 6S9 (H的さ. 1933)), 1t iきClear that

there are other wayさOf dieelo'1ngさIgnlflcant corporate develo[調ente.

nre New York Stock蚊Cha噂e provlde8 1n lt寄Co調oanv職きれual that "important

developnents whlch lnight offect 8●Curlty value8 Or lnfluence lnvc8t競ent

dec18ione 8hould be pronptly d18Clo8ed.一● (L1寄tlng Agreement at A・2O.)

1f legltl調ate buelne寄8 rea∞n○ ○●qulre a perlod of non-d1さClo8ure. the

ln81der 8hould forego tran○○Ctlon8 1n h18 CO面Pany’s 8eCurltle8 durlng

thot perlod●　Cadv. Robert8. 〇四幽, at 91l. A8 8tated by che cou重t ln

O11ver v. O11ve章, 4うS.雷. 23之, 234 (Ga. 10調)こ

I-1t mlght be thot the dlrector耽8 1n po88e調1on of

lnfometlon whteh h18 duty to che co請Pany requl'ed hi鴫

to keep　8eCreC; and暮1f oo, he must not dlacIo8e the

fact e▼en to the honholder, for hle obllgatlon to the

CO軸Parly OVerrld●さ　thot to an lndlvldual h01de重of the

BtoCk.　But lf the !act　8O knoⅥ1 to the dlr●CtOr C|nnot

be publlehed, 1t doe● nOt !ollow tht be nay u'e lt to h18
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o調edvantage) and to the d18advanc8ge Of one whoI. he

a18O∴rePre8ents・ ¶he very fact thc he camot d18CIoさe

prevent8 hl調fr伽dealing wlth one utro doe8 nOt how.

and to whom面aterial lnfomatlon camot be made knom●●’

Hovever, tO eetab11eh a violation of Section 10(b) and Rule 10b-5'

the undi8CIo8ed lnfometlon must be mteri8l. ±挫V. Fきthlon Pきrk・ he",

且哩塾生・ Tl鵬me i8 nOthlng ln the Act∴whlch preclude8 inさ1derきfro1. PurCho8-

1ng 8tOCk of thelr company or fr調belng be調ficlarle8 Of thさco細pany18

1neentlve 8t∝k optlon plon. On the contrary1 1t 18 1面Po競mt調der our

free ente坤rlse systen thot lnslder81 1neludlng dlrector●, O鮎icer8, and

employecsl be encournged to om 8eCurltleさOf thelr comPony・巾e lncentlve

th寄t com8 With 8tOCk owner8hlp beneflts both the co蘭pany ond lt8 8toCk-

同lders.

めreover' 1t ls obvIou8 that arly dlrector● Offlcer' Or e面PIo'ee

'111 know more about h18 ComPeny Or have nore 8PeClalized knowledge a8

to as lea8t 8One Ph.8e Of it3 bu81ne8s than on out81de st∝kholde富cao

hove or expect∴to have. Often thl8 8Peeia11zed knowledge調y whet the

BPeeulatlve intere8t Of the ln8iderl Partlcularly lf he be11evee ll‘ the

future of his co億parly● and may lead hl億I tO PurCho8e 8toCk. Purcha8e8

under 8uCh clrcum8tanCe8 are nOt enCo調Pa8sed by Sectlon 10(b) and Rule

lOb.5. A8 Stated ln Lo88, Ji浬王台, at 1463:

一●. . . ar1 1nきlde章ls under no obllgatlon∴to gl▼e the

ordinary inve8tOr the beneflt of hi8 ouPerlor負nanclal

aI‘81y818・ It ha8 been aptly 8ald thatl lEven though a

shrewd gue的by an in8ider 18 Often t'orth flfty ac∞調t-

ing 8tate調ent8● 1t would be highly unfalr to make hin

publlc露e hi8 gue8s and then to hold hlm re8Pon81ble lf

lt tum8 Out tO be wrong.●II (Quotlng, Coment' ’一Tlre

Pro8PeCt8 for Rule X.19B-5.一一59 Yale L・ J., at l148・)

However, where an ln81der cotIle8 iIltO PO88eS●lon of materia1

1nfomatlon w冊ch he uses to hlB Om edvantage by purch81ng 8tOCk or

cell8 on the 8tOCk of his company prlor to pub11c d18CIo調re, he vIolates

Section lO(b) and Rule lOb-S. 1nfo鵬tlon 18 not∴調aterlal nerely because

lt 'ould be of lntere8t to the 9PeCulator on Bay Street or Wall Street.

ぬterlal infomatlon haB been defined as lnfomation一●whlch ln rea8Onable

and ob ectlve conte調platlon mlght affect the value of the co叩oratlonls

8tOCk or∴seCurltie8. . . .一'　E屯v. Pashlon P耽k・ 1ne.,製とエ畳, at 462,

citing, re址J§握V. Kohler Co., 319 F.2d 634, 642 (7th Clr・ 1963)・ lt 18

1nfomatlon whlch. 1f knom, 'Ould clearly af ect ''1nve8tment Judg能nt.’一

Cadv. Robert81 j哩幽● at 91l● Or whlch dlrectly bears on∴the lntrlnBIc

▼alue of a company'8 St∝k. See, E鎚凸型V. Natloml Cv調調Co", 73 F・S叩p.

798 (電.。. Pa. 1947): E型塾V. rrmさa鵬rlca CorD・, 99 F.Supp. 808 (D. Del.

1951); W亀rd LaFranceでr雌k Coro., 13 S.E.C. 373 (1943)・
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Materla1 1nformatlon need not be li軸lted to informtlon which

is tranglatable into earning8, aS∴8uggested by defendant8. But the te8t

Of materlality調us亡necessarily be a conservative oIle, Particulat'ly 81nce

many actlons under Section 10(b) are brought on che ba818 Of hlnd8ight.

As stated by a fomer i能mber of t:he 8taff of the Commiesion:

”1t ls approprlate that m調ge調erIt's duty of d18CloBure

under Rule 10b-5　be 11mlted co those sltuatlons∴which

are es8entla11y extraordlnary ln nature and which are

reasonably certain to have a 8ub8tantlal effect on∴the

market prlce of the security if d18CIosed. A mre rigorous

standard rould impo8e an unrea3onable burden on調nage`能nt

in itg 8eCuritie8 trading.めreover, SuCh a 8tandard could

invoIve the courts to an unrea11stlc degree in the detemina・

tlon of whecher certaln∴types of infomatlon mlght have an

i調poct on the market. A flner "ab mlght well prevent∴some

abuse. but only at the co8亡Of possibly expo81ng manage調ent

Co meritleさ8 11tlgatlon ln many other case8.一' (Fle18Cher,

' Securities Trading and Corporate lnfomatlon Practlces:

The hpllcations of the Texas Culf Sulohur Proceedlng,'
凱Va.し.地肌1271, 1289 (196う).)

Applicatlon of Sectlon 10(b) of the Act and

Rule 10b-5　to Purcha8es bv lndivldual Defendants

All of the lndividual defendants nere directors. offlcers or

empIoyee8 Of TGS. Wlth the exception8 Of Stephen8 and X11ne, eaCh pur-

Cho8ed BtOCk of TGS uslng the fac111ties of a n8tiona1 8eCurltie8 eXChange.

Accordingly, the jurisdlctional requlrenents of the Act ond Rule 10b-5

have been 8atlsfled wlth respec亡∴to tho8e PurCho8e8. The lssue rendlns

as to whether any of the defendant寄1n purchasing TGS §tOCk or ca11s orI

TCS stock we職using for chelr oⅥ1 advan亡age ll]aterla1 1nfom魯tion as to

the drilling of the Kidd 55 segment not d18CIo8ed to the publlc. Defen.

dant3肌ln亡iIlgtO億Ond Murr8y had rlO detailed knowledge as to the work and

hence were not ln posse8Sion of material infomatlon. Hun亡1ngton kne曾

6nly that TCS was acquirlng property rlghts ln Kidd Tounchlp. Murray hed

no knowledge of the situation on the Kldd鵜eeg調ent at the tlme he made

his purcha8es. In considerlng whether the remalIling individual defendants

vere ln posse8Sion o matet.ね1 infomation when they made their purchases,

the period fron November 12, 1963亡O April 16, 1964 may be conveniently

8ubdlvlded as fo11o's:

(l) November 12, 1963 to 7:00 p.調. Apr11 9, 196`

(2) 7:00 p.m. Apri1 9 to 10:OO a.m. Aprt1 16, 1964

(3) Aprll 16, 1964 fron 10:OO a.m. to the cIo8e Of

bu8iness on that day.
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(l)　November 12. 1063 to 7:00 D.血. Aori1 9. 1964

K・55.l wa8 CO血Pleted on November 12, 1963. VIsual e8tlmate8

at the dril1 81te,巾lich t'ere Sub8equently conflmed by chemical a88ay8

receいred ln mid-Dece軸ber, 1ndicated 8ubstantlal zlnc and coppe重mlnera11・

zation over appronl調tely 60O feet of the co'e'8 657 foot length・ On the

ba818 Of the vIsual e8tlmates, TcS took custonary aecurlty nea8ure8 tO

億aintaln the 8eCreCy Of the drllling result8 whlle it unde職ook to acqulre

the remalning quarte言8eCtion8 Of the Kldd S5 8egment・ Onめrch 3l. 1964

drilling wa8 re8u同鵬id.

K-55-3 was drilled and eBtab118hed that mine重alizatlon ex18ted

in a vertical plane over 350 feet wlde autl郭O feet deep. On Aprl1 7

drilllng of K-5S-4 waB begun 200　eet 8Outh of X-5S-1 and by 7:OO p・面・

on Aprl1 9 1t hed been drllled to 421 eet md hed encountered 366 feet

of mlnerallzatlon. K・55-1, K-55-3 ond K-55-4 inter8eCted 8ub8tantlal

copper mlnera11zation on the ea3tem edge of the ano血ely.

Accordingly to the ComlB8ior‘'8 exper調, Adelstelr1 21 (the

Commi881on' s chief mirling engineer) and Pemebcker (cormul亡lng geoIog1種t

to the Comlsslon) , K-55-4 e8tabl18書red a third dlmen81on to the mlnera11雪ed

zone● gO that the drllling Ct`rOugh 7:OO p.m. on Aprl1 9 e8tabllshed a

mine..坦I

The geologl容t8 Called by the defendant8 d18Puted the conelu8iol‘8

reeehed by Adel8tein aod Pemebaker● un帥l同ou81y agreelng that the drllling

of the three hole3 tO 7:00 p.調● On Aprl1 9 dld not e8tabl1さh that調S hard

a mlne. The Cormls8lon has taken the posltion with re8PeCt to reg1寄tration

8tatement8 flled under tトe Securitle8 Act of 1933 thot '一three dlarmd drlll

hole8 are in8ufflcient to determine whether a co調肥rClal ore body i8 Pre8ent,

even though they should encouncer a gold bearing 8truCture."　Pan-Amel頂um

cold Ltd.. 31 S.E.C. 14l' 147-8 (1950).

It i8 umeCe88ary to detemine w巾etherでcS had a I'ine 91nce the

drll11ng of K-55-4 to 7:OO p.調・ On Aprl1 9 'a8 a 8trong lndication that

the mlnerallaatlon encountered on the vertlcal plane be同een K-55-1 and

K-55・3 extended 8Out巾ard 2OO feet. There t'88 real evldence thot a body

of comerclally nlneable ore mlght exlst. At 7:00 p.m. on Aprl1 9, those

Wlth knot'ledge of the drilling re脚lt8 hod mte章la1 1nfomation t'hich lt

Was rea8Onably certaln, if d18Cloeed, "Ould have had a 8ub8tantla1 1面pact

on the m8rket prlce ofでGS 8toCk.珊erefore, they "ere under a duty not

to u8e 8uCh materla1 1nfomatlon to thelr per8Orlal advantage両Chout first

d18CIo8lng it to the publlc.
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However, Che drl111ng resultB uP tO 7:OO p.面● On Aprl1 9 did

not provide such調teria1 1nfomatlon●　When con8idered ln relation∴to

the far・flurlg buslne88 Of TGS at the cime. 1t camot be 8ald that the

dril11ng result8 Of K・55-1 and K-56・3 constituted materla1 1nfomatlon.

the dlscIo雷ure of whlch 'ould hove had a 8ub8tantia1 1mpac亡On the merket

prlce of TCS-さ1O,OOO,000 outetandlng 8hares.

K-うう・1

There 18　rIO doubt thoc the d章lll co重● Of K-55・l was unu8ually

good and that lt e継cited the lnterest ond specul種tioII Of t置調8e who knetl

about lt. Hotrever, all the expert合agreed that one drill core doe8 nOt

establlsh an ore body, mu⊂h less a mine. Defendant8'　expet'ts unanlmou81y

COneluded that there 19 no 'ay eVen∴to e8tlmte the probabl11tles thot

one drlll core面ll lead to the d18COVery Of an ore body. Concededly,

the geophyslcal survey conducted prior to the drllllng of K.55-1 1ndicated

a ''乱rst cla§8" anonaly over a length of ¶ore than l,000　feet, but the

conductlve material8 eVidenced by the 8urVey Out81de the first drill

hole could have consl3ted of worthle6s Pyrlte or graphite, toth of w冊ch

materlals were found in the core of K-55-l. A8 8tated by Bonit'ell, a

mirling geophysicist. geophysic8 i8 Of little help in predictlng continuity・

[breover. the core of K・55.l wa8 nOt　8olld ore. The percentages

of copper ond zlnc mlnera11zatlon fluctueted mrkedly●　Although tt appear8

thls lB nOt unu8ual due to the comple継nature of the Pre-Cambr18n∴Bub-

8urfact rock st調eture, 1t suppott8∴the teStlのony Of de〔endants. experts

that no predictions could be鵬de as to how far mlneral values encountered

by K-5うーI e継tended beyond the l.1/8 1nch drlll core. A8 Wa8 brought out

by Walkey. a minlng engineer employed by Ka軸koti8肌ne8 12 mlle8 from

Kidd S5 8eg巾ent, mlneral depo8its on the Canadlan Shleld tend to be

hlghly irregular ln 8truCtut.e. Wlth wide varletlon8 1n grade. Walkey,

Boniwell and Wile8 (a mlnlng englneer with forty year8‘ experlence)

teBtlfied as t0 1n8tanCeS where one dri11 hole had produced a pron18ing

COre but sub8equent dt.1111ng had 8hOm∴thot the mineral value8 did not

e義tend any appreclable di5tanCe beyond chat core. Therefore, the flrst

PrOmlsing core may tu調out to be a 11ablllcy by lnducing further drllllng

Wlth negative∴result8.上l/

Bellemore ond Pearson. 8eCurlty an81ysts called by defendant8,

te8tlfied thot fro面an lnve8tment POln亡Of vle曾nO Sign]flcanee could be

attached to the result8 Of a 8lngle drlll hole. hovever rich.

The mo8t that can be Said of the lndlvidual defendancsl know-

1edge after the drllllng of K-5う・1 1さthot they had "hope8, Perhop8 With

som reason,一I that lt would lead to a mlne. Ja軸e合Black合tOne　屯m. Llb.

4E己E V. Culf. M&O. R. Co., 264 F.2d 445, 450 (7th Clr. 1959). The

re8ult8 Of K-55-l were too ’'remote.. when conふ1dered in llght of the sIze

Of富GS, the 8CoPe Of lts actlvltle8. and the nu億ber of ltB Ou亡standillg

shore8, tO have had any signlficant lnpact on the market,主食, to be

deemed materlal. E襲v. Fa含hlon Park. lne.,.蝕聖重畳.
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The Co調mlssion contends. however. that the re8ult8 Of K-S5・l

were調8terlal becau韓of the 81gnl質carlCe attached to thoさe reSult8 by

certain defendant8. Between the completlon of K-5S-l on Nove調ber 12, 1963

and the completlon of K.55_3 on Aprl1 7. 1964, defendant寄Fogarty. Ilbl118on,

Holyk, Cleyton and Darke 8Pent mOre Chan $lOO,000 in pureha81ng 8tOCk and

calls on the stock of TCS. These defend8nt8 COuld bring con81derable

expertlse to beer ln evaluating the reoult8 Of K-S5-1 and thelr put’Cha8es

鵬y have been prompted by an edueated guess thot K-55-l would lead to the

discovery of a mlne・ Therefore● a question i寄pre8ented a8 to whether

infomratlon whlch my have 8PeClal 81gnlflcance 'o an ln81der becauee of

h18 PrOfe8sionel background. 18 mterlal.

A ol観ilar que8tまon would be preeented t'here an englnee章ln the

resoarch deparment of a pub11cly・held corpo書atlon be11eve8 that he my

have lnvented a process whlch will 8ub8tantlally lncrea8e the corporation's

earning8 Or所rere a chemist in a large phamaceutlcal flm∴thlnks thot he

may have devlsed a che調ical fomula whlch cen cure cancer・ 1n theee

lnstance8 1t can be as8u請ed亡hat the ln81der, becau8e Of h18 educated

guess?高ll be enthu8ia8t書c and hi3 enthuさle8m may lead hlm to purcha8e

8tOCk ln h18 CO血Pany end to recomnend the 8tOCk to h18 a88oCiateB md

friend8 eVen though hi8 educated gue88 may tu調Out tO be Wong・ 1t may

be at.gued that s耽h purcha8eS are lIunfatir" to the out8ide stockholders

and come within the amblt of Sectlon 10(b) and Rule lOb・5.　Purchase8 on

the ba8i8 Of educated guesse8 my be vlewed os 8n attemPt tO 9eCu調

edditlorlal corperate compen8atlon・ Cary● llCorporete Standards and Legal

Rule8,●一　50 Calif. L. Rev. 408 (1962).

Hovever,同oSt insider8 neCe88arlly have educきteq gue的ee abeut

the pro8PeCt8 Of partlcular company programe. 1f it ls held that pur-

chose8 made on the bas18 Of educated gue88e8 are Pro8Cribed by Sectlon

lO(b) ond Rule 10b・5. lnsiders who purcha8e 8tOCk in thelr co面pany will

do co at their perll. 1f亡hey amounce thelr educated gue8eee before

purchaslng ond thelr gue寄8eB tum Out tO be wrong● they would be 8ub ect

to 8ult: end if they purchose orld keep thelr educated gue的e3 tO them-

8elve6馴rd they tum out to be right, they would agaln be的bject亡O

suit. me cre8tlon of　6uCh a dile調na would result ln inslders∴nOt buy-

ing a-t all although lnsiders 8hould be erlCouraged to have a stake in

the companie8 for whlch they work.

The out81de stockholder can never match the knowledge of on

巾sider who nece89arlly knows more about∴the company and 18 1n a better

posltion to evaluate lt8 PrOsPeCtS. 1c may be thot the ”faime88’I over一

亡OTleS Of Cadv`　R。bertきindlcate a trend toward the elininatlon of　811

in8ider purchasing. But even were the Court prepared to accept the pro-

POsltlon that all ln81der tradlng 18 unfalr, a ProP○○1tlon of doubtful

validlty at be8t, 1t would be deterred by亡he ad調onltion of Judge Leamed

Hand hat lt ls not　'Idesirable for a lo'er COurt tO enbrace the exhllira-

tlng opportunlty of antlcIpatlng a doc rine whlch may be ln the wo観b of

tlme, but who8e blrth 18 dletant . . . .一. §oector鳩)tOr §ervIce Inc. v.

Walch’139 F.2d 8O9, 823 (紬Clr● 1944) (d18eentlng oplnlon) (reprinted
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Therefore the purchases prlor∴tO 7:00 p.m. on Aprl1 9 were not based on

mterlal undlscIosed lnfomatlot` eVen lf the purchasers hed educated

gue8seS ba8ed on the re8ults of the flrst drlll hole.

K・うら・3

K-55-3 e8tab118hed thot K-55-1 11ad not go11e dom dip, and

lndlcated a vertlcal plane on 8eCtlon 24co S contalnlng mlnera11乙atlon.

However there wa8 nO indlcatlon thot the lnlneralizatlon extended beyond

the plarle. Defendantめl118on te8tifled that at Ka面kotia a drlll hole

COuld produce oub8亡antlal mlne調lization w皿le another 90 feet away

prod耽ed a bart.en core. The re8ulte of K・SS・3 added to the infomatioII

PreViou81y knom but dld not constltute materlal lnfomatlon. 1f d18・

cIoeed. it "ould not hove had a substantla1 1111PaCt On the market prlce

of the Company18 StoCk.

Accordlngly● the purchaseきmede by cercain defendancs prlor

to 7:00 p.m. on Apri1 9, 1964 were not baeed on調terlal informatlon・

The fact that 8ub8equent drllling e8tab118hed a mjor ore body i8

lm調terial. A8 8tated recently in Value Llne Fund. 1nc. v. Harcu8,

CCH耽D. SEc. L.隠P., T9l,523. ac 94.956 (S.D.N.Y. 1965), I'the court

m8t be gulded not by hind81ght' but by tl鴨facts a8 they ex18ted at

the tlme of the . . . chollenged tran8aCtloれ●一,

Si調llarly, PurCha8eS by Darke‘〇一'tlppees"　prlor to 7;OO p.m・

on Apri1 9 wer¥e∴not∴mede on the baB18 Of 。eterlal undl耽lo8ed lnf〇億atlon.

To舶rd the end of Dece競鳩r, 1963. Darke v1き1ted C8skey and Atkinsoll in

Washlngton. The evldence sho関I nO mOre lhon that Darke lndlcated to

the請i that he thought TGS was a good bny. mete 18 nO direct evidence

that Darke agaln comrmlcated wlth ony of h18 "tlppee8," but the record

sho鵬that onぬrch 30, 1964 Darke and h18 "tippee8," ACkln8On. Ca8key,

E. W. Darke, KIotz, Hiller and WeBtrelch, PurChoBed 8ub8tantlal調ourlt8

of Tes 8tOCk ond call8 On TCS 8toCk. A8 the Commi寄8lon polnts out. th18

is 8trOng Circu面stantial evidence thot Darke nu8t have pa的ed th・ 'ord

to one or more of h18 ‘一tlppee8.一that drll11ngOrl Che Kldd S5 eeg面ent wa8

about to be resumed. But. for∴the rea8OnB hereinbefot'e 8tated, th18

info馴喰tion 'a8　nOt naCerlal.

ror the fo重egolng reasons, the Count finds∴no VIolatlon寄Of

Sectlon 10(b) or Rule 10b-5 on the parc of ony of亡he lndl▼idual

defend寄nts who purcho8ed 8hare8 Of TCS or cal18 On TCS BtOCk or recom.

mended 8uCh purchaBes tO O亡her8 Prior to 7:00 p.m. on Ap富l1 9, 1964.

(2)　7;00 p.n. Aprl1 9, 1964 to 10:00 a.m.

Ao重l1 16. 19e4

Defendant Claytorl PurCho8ed 200 shares of Tes 8CoCk on Aptil l.5:

defendant Cr創rford puでchased 6OO　8ha富eB On Aprll 16. me8e defendant含

(and defendants Coate8 and Lamont) ralee the defenさe that even lf they

Were in posses81on of mteria1 1nfometlorl wheIl they nade thelr purchaさee,

theのaterlal lnformtlon had already becone a mtter of public knowledge.
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富he trial developed that ru面or8 Of an ore d書acovery by Tes

vere flying around Canada dur ng the early part of Aprll and vere belng

glven wride clrculat on in the Canedlen pre88・ These rumor8 reaOhed che

New York pre8s by Aprll ll● On which day they t'ere Played up ln both the

New York Tl面e8 and the Ne“ York Herald Ttlbune. At thls point defendante

Stephens and Fogarty agreed that a press t'elease w8きneee8Bary and th18

deci810n led to the ls8uanCe Of the April 12 pre88 release bereafter d1寄・

cus8ed・ Fogarty alco gave ln8truCtlorle thot a reporter fro競れe Northem

塑聖鐘(an i調portant Camdlan publlcatlorl on the ml調lng lndu8try ln Car'ada).

who had prevlou81y been invlted to vlslt tトe Kldd S5 segment on Apri1 2l.

be a8ked to come on Aprll 13 1n8tead.

me Northem Mlner reporter. Ackerley, ▼18ited the propercy on

Aprll 13, inCervleved defend8nt8めl118On, Holyt ond Oarke’looked at the

records of the driu1ng to that tl面eI ond prepared en article for publica-

tlon. The artlcle 8tated ln part that一'nre Northe馴=Hlner can 8ay Cht a

mJor newI Zlnc-COPPer・きllver mlne i3 deflnitely in the mck如g, One thot

has all the eamarks of 8haplng lnco a 8ubstantial open plt operatlon. . .

8O調ethlng in e義ce的Of 10●00O'000 ton8 Of ore 18 1ndiceCed・II Ackerley

de11vered a copy of h18 ProPO8ed artlcle to defendent tbll son lnで1面の如寄

and lt “a8 agreed thot i亡Would not be pub11きhed untll cleared byめlli8On.

Defendant8鵬)ll18on and Holyk read the artlcle arld though they felt that

so鴫e of its conclu81on8 Were Coo OPtlmlstlc. Chey con81dered lt Ackerley-s

arcIcle ond vould not qulbble with lt. Defe調dant強ol118on 'etumed the

artlcle to me Northem mner on the evening of April 15, and it wa8 Pub・

11Bhed ln me Northem Mlner-s Aprll 16 edltlon.

でhe Northem mner hod a sImall clrculatlon ln the Unlted State8〇一

7,40O 8ub8Criber8.・ includlng di8trlbutlon in the Ne' Yo高area to l,412

霊詰霊宝藍書器a嵩㌘霊昔霊s器r。豊島薫れ盤; ‡霊黒
the evldence fails to establlsh when the Aprll 16 edltlon∴re8Ched the Ilet'8・

stands. Report8 Of The No富thern mner article "ere telephOned and telexed

fronでoronto to BOme brokers ln New York early on the morning of Aprll 16

prlor∴to the openlng of the Ne' Yock Stock Bxchange.

The amual conventlon of the Carladlan InBtltute of Hlning and

櫨e亡811urgy was held at the Queen雷11zabeth Hotel in Montreal on April 13-

15. attended by 5co to 6OO repre8entatlvee of the mlning lnduetry and of

the buslne§8 WOrld, 1ncluding BOme rePre8entatlve8 froool the Unlted States・

The runor8所th re8PeCt tO a COPPer discovery by Tes nearで1調lr16 Were a

leading aubJect of goB81p ln Che corrldo調and bar8 Of the hotel. The

conventlon was attended by the Ontarlo Mlnlきter of mne8 and hie Deputy.
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On the morning of Aprll lS. defendants Mollioon ond Holyk met

the Mini8ter Of Mlne8 and hiB Deputy at the Hbntreal alrport and fletJ

them co Toronto, infoming them durlng the cour8e Of the flight of the

currerlt developmencs on the Kldd 55 8egment. The Mln18ter lrldica亡ed a

de8 re tO調ke a pub11c　8tate調ent and Molliaon a8si8ted hl面by draftlng

that　8tatement.地)l11son●8 draft concluded by saylng that一一the inform.

tiorI now ln hand . ‥ give8 the company confldeme to allo"晦[the

肌n18ter] to amounce thot T℃§口調s a ml調ble body of Zn, Cu, Ag ore of

substontlal dimension8 thac utll be developed end brought to productlon

as rapidly as poeslble.一一Ilbl118on and Holyk were under the l調pre88ion

hat the Mlnlster would i8sue the　8tatenent in Toronto over redlo and

televIsion at ll:OO p.m. on the evenlng of Aprll 15 and lbll18On so

lnfor鵬ed defendant8 Stephen8 and Fogarty ln New Yock.

The Min18ter made no announcement on the everllng of the 15ch,

but on the Immlng of the 16th, at about 9:40 a.1u.. he de11vered the

statemerlt drafced by持ol11son to the press gallery at the Ontario

Parliamnt in Toronto. Members of the pres8 gauery lncluded rep章e.

sentatlves of both the Canadlen and Al¶erlcan new8 media, but thet.e was

no evidence as to who wes ]n the pre88 gallery at the time.

The effect of the foregoing 'a8 that before the market opened

on April 16, SOme brokers and §om∴SPeCulators had pIcked up infomatまon

that TcS had made an ore dうscovery. However, no annOunCe億ent had yet

been made by TGS. Only the day beforeI defendants Stephensl Fogarty and

Craヽ寝ord were preparlng the amouncement w皿ch wa甘∴tO be made at 10:00 a.m.

On Aprl1 16.れrey took steps to assutte the attendence of approprlate repre-

sentatlves of the news medi8 at∴the pre88 ConfereれCe where the omOuneelnerlt

would be m8de. The offlcers ofでC§ knew about the ru調ot.8 ln Canade, the

Northern鵬ner artlcle md the pendlng amourlCement Of the Ontario肌nlster

Of Mines. Had they thoughthot their effect was to nake the materlal
infomatlon publうc Chere would h8Ve been llttle purfrose ln調光lng the

arrangements for a press conference, ond i8Suing a detalled ennouncement

on Aprll 16. The巾aterlal informatlon dld not becone pub11c knowledge

Prior to TCS's officlal amouncenerlt. Therefore, in81ders who purchased
StOCk prlor∴to T(海一g anrrouncement∴may nOt asSert aS a defen8e that the

material infomatlon had already become a natte' Of publlc knowledge.

Tumlng nowl tO the t'WO defendant8 Who purchased 8hore8 Of TCS

after 7:OO p.m. on Ap言i1 9. 1964 ond before 10:00 a.m. on Aprll 16:

Richard H. Clavton

Clayton wa8 a geoPhyslci8t　‥LrI the empIoy of T(鵜.皿8 job wa6

to coれduct geophyBIcal survey8, and he conducted 8uCh 8urVey8 On the

Kidd anomaly.叩lile he did not partlcIpate ln the drllllng, he BPerlt

a great deal of h1さti調e at Tl調mlns ond at∴tbe Kidd 55 8egl鵬nt. and the
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evldence estab118he8 tトat be kept hi競self fu11y hfomed. He wae ln

Tl調lns on Aprll 12 and 13 and● aCCOrdlI`g to Adelsteln● he told Adelstein

(on June 3, 1964) chat he thoughtでCS had a mine when he learned the

resultB Of K-55-4. Whlle Clayton denled mcking thi8 Btate観ent, he

test]fied 8t a Pre-trial examinetlon∴that he thougttthat' Wlth the

re8ults of K・55-6. TcS had a potentlal ore body. By 7:00 p●面・ On

Apri1 131 K-55-6 had been drllled to 949 feet' enCOunterlng 8ub8tantlal

調inera11zatlon. 1ndeedl no further minera11書atlon “ae encountered by

K-55-6 after that tlme●　On Aprll 14 Clayton left for Ne' York and was

ln TGS'8 New York office on Aprl1 15. He pIcked up the telephone at

で6S's offlce ln Nev Ybrk● Called h18 broker ln Toronto and orde重ed柳O

share8 Of TcS stock. me broker e継ecuted the order on Aprll 15 on the

Mldwest Stock E継change in Chlcago at 29 318.

It 18 Cle8r that ot the tl調e of th18 PurCho8e Cleyton "a8 1n

po88eSslon of lmterla1 11`8ide lnfomatlon which had rlot yet been 1.ede
evallable to the pub11c and that he u8ed th18 1nfomatlon to hls oⅥ1

advantage. 1n thls proceedlng by the Comi8slon lt i8 11'調aterial

whether Clayton intended to decelve or to defraud anyone or whether

he know at the t調that bl8 PurCha8e 'Ould viol8te Section 10(b) end

Rule 10b-5. The Corm1881on has e3t8bl.18hed that Clayton vIolated the8e

PrOVlsion8 in mklng hi3 Aprll l.5 purcha8e.

Clayton contends thot he i8 nOt 8ubJect to the Jurisdlctlon

of thi8 COurt. He wag eInPIoyed by調S' a Unlted State8 CorPOratlon● and,

according to hi8 te8tlmny1 8huttled back and forth betveen Canada and
New York on TCS buslne8S during the pe重lod fron Nove観ber 1963 to Aprll

1964. H18 Aprll 15 purchase was lnltlaCed by hl血whlle he wae ln New York

lnでcS'8 Offlce. He placed hi合Order "1th his Toronto broker by telephone

fron New York to Canada, emPloyirlg a Charnel of interstate and forelgn

commerce. me tran8aCtion wae c○n8u調ated orl∴the阻d能st Stock E義chonge

ln Chicago. He hod previously purchaSed TCS 8toCkl ond on ttlo OCCa8ion8

hls order8 'ere eXeCuted on∴the New York Stock Exchange. Though he placed

hls orders wlth a冒oronto broker. all hi8 Pu章Cha8e8 Were effec亡ed on an

Amerlcan stock exchange. ClaytonlB telephone ca11 frole Nev Yo重k on Aprll 15

brought about the PurCha8e.でhe重efore, the court ha8 8ubきect∴mtter Jut’1〇・

dlctlon. (Sectlon 27 of the Act. 15 U.S.C. 78aa; Ferrdola v. Santor,

CCH職D. SEC. L. REP. ¶9l,7O4 (S.D.N.Y. 1966)). Under Sectlon 27 Clayton

could be　8erved whereveでhe was found and 8erVIce out81de of the葛hlted

State8 has been Su8talned. Ferralola v. Cantor●.塑哩: S.E.C・ ▼・ VTR |nc・●

CCH耽D. SEc. L.随P. '9l.618 (S.D.N.Y. 1966): S.E.C. v. Brlまま8, 234 F.Supp.

618 (N.D. Ohlo 1964); See Ad▼18ory Comittee'8 Note to the 1963 revlalon

of Rule 4 of Fed. R. CIv. P. reprinted at 31 F.R.1). 627. 60O (1962).

ServIce upon Clayton by leavlng the s調mon8 and co調plalnt wlth hlさwife

at hle home in Ti調ln8 ・as Valid. (Rule 4(d)(l), (e), (f), Fed. R. Civ. P.)
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D'Vld M. Crawford

Crawford 18 a lavyer who cane wlth TCS on February 2O.

1964, on whlch date he wa8 aPPOln亡ed BeCretary Of亡he Conpany md

調anager of l調publlc md Cover調enC relatlo調. He had not been

lnfomed a8 tO Che developnents on the Kldd 55 0egment. He read

the ru田or artlcle ln the New York Herald Trlbune on Aprl1 11 whlle

On h18 "ay Co HousCon∴tO PrePare for TcS18 amu8l 8toCkholder81

meetlng. He retumed to Nev York elCher late on the 14th or early

On Che 15th of Aprll, and otl that day partlcIpaCed可Ch F’og種rty and

a repre8entatlve of I)orenu8 & Co. in the preparacIon of che ▲prll 16

Pre88∴relea8e.冒he evldence e8tab118he8亡hat by the evenlng: Of

Apr11 15 he wa8　fully fa血lla重wlth the conten亡8 Of the amouncermt

whlch wa8 to be mde the followlng nomlng. He 8PenC the nlghc ln a
room調lntalned by TGS at the Drake Ho亡e1 1n Nev York CICy. About

midnlgh亡he telephoned h18 broker h Chlcago and orde宴ed 3OO 8hare8

0fでcS for hlm8elf and hls wlfe to be purcha8ed ae ooon ae the調rkec

OPened che following day. During the night he declded to increa8e

h18 Order. and he telephoned h18 broker a8aln a[ about 8:3O a.m. on

April 16 to lncrease亡he order fron 300 8hare8 tO 6OO 8hare8. The

PurChaβe WaS eXeCuted on the Mldweet stock Exchange on Aprll 16 at

30 1/8 〔o　30 1/4.

Here agaln, whlle there l8 nO eVldence thaC Crautord ln-

tended to decelve or∴Co def章aud anyone, lt le clear ha亡he∴SOught

亡O, and dld, '一beat∴the new8.一一　There 18 nO doubt that he belleved

that he could get the stock more cheaPly lf he bought before TGS18

amouncement w種8調de. In 8O dolng, he wa8 utlllzing materlal un-

d18CIosed lnfomatlon to h18 Om advantage and vIolaced Section 10(b)

and Rule 10b-5.

(3) 10:00 a.血. Aprll 16 to Cl○○e Of

Bu81ne88　On that Day

Be[veen∴the announcenent and the cIo8e Of bu寄1ne88　くm

Aprll 16 defendant8 Coate8 and L種血ont elther purcha3ed Bhare8 Of

TGS or reco調mended t:helr purcha8e to Other8.

A regular neetlng of the Bo寄rd of D1recto調WaB held at

TGS-8 Offlce8 at 9:OO a.n. on Apr11 16. Durlng the meetlng defend・

ant Stephens d18Crlbuted cople8 Of亡he mmomce血ent to be mde co

the pree8 at the pre88 COnference called for lO:OO a.調. Stephe調

also cold the Board thac a BCaCeooenC∴re8ardhg TCS-8 d18∞Very had

been 188ued ln冒〇着onCo at ll:OO p.孤. the prevlous evening by the
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Ontarlo M±n18ter Of MlneB. ▲t `he c○ncluslon of che Dl意eCtO章18 neeC血8.

repreBenCatlve8 Of che ne“● aedla● Over 22 1n a11● Cam l競o the Bo●章d

Roo面.でhe amouncenent w種e mde by Stephen●, 'tld they tJere 81ven copleさ

of the pre88 relea8e whlch Stephen●● Fogarty調d C富auto章d h|d prep調ed・

The pre○○ releaee 8tated ln part:

一一Texae Gulf Sulphur Campa寄y h|8調de a

調a」or 8trlke of zlnc, CoPPer md ollve重ln Che

Tl細田hs ar○○ Of OnCa事10, Canada.

''seven drl11 bole● are aOtJ e''●ntl種lly

COnPlete md lndlcate m Ore body of 't lea●t

80O feet ltl len8th, 3OO feet ln "1dth md

having a vertlcal depch o筆nore thm 800 fee亡.

'一Th18 18 a調」or dlecovery.珊e pre-

1血lmry data lndlcate a reeerve of aore thm

25 m1111on∴tona of o章e.富he on宣y hole調●ayed

eo f●重∴rePr○○enC8 OVer 600 !eet of ore, lndト

CaClng a Crue ore thlche|a O筆nearly 4OO feet.

青　書∴★

llV18ual exa種ln8tlon of coree fron the

Other hole8 1ndlcate' CO叫寄書able grade調d

Contlnulty of ore.

一一The ore body 18 8ho宣low, havlng on宣y

8Ome　20　feet of overburden.　Th18 neanO Cha`

1C can eaelly be nlned hltl種11y by the open

pi亡億e書hod.1-

青∴★i　★

Sulllmrlee of the amouncenent∴場ere Carrled over the lnter調l

new8 Wl富e Of Merrl11 Ly回ch, Plerce, Femer & S鴫lth at 10:29 a.回., md

OVer the Dow Jone8 br○○d t坤e bet曾eetl 10:54 a.種.調d 1l:o2 a.調.
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重富●種ch o. co●t●●

co●t'' ''| ' Hou'to寄l''ye章'nd '魅獲れ耽O筆the |○○rd

of Dl意eCCor' Of富cS. ▲ft●r∴r●●dln8 th" Herddなtlbune 'rtlcl' O書

▲prll ll h● telephoturd def.a‘lmt St.ph.調fr○"相調.to種.鶴d vw1.

`old by 8t●Phe調th.t調　dld aol h.'..aOngh hfoな輸tlo種ta農調場

wi lt hu. CoaC●● C●細e to H●tJ 'o富農〇〇 ▲prll 15 'nd '農場' d重●書t

of `he propoced ▲prll 16.調ounc○○e能th競.ftem○○種・ On Ch. 11th

he 'tte競led the p露ec`or'1調etl寄書●種d事●営農1重ed for軸山p章●●●

○○nferetlCe 't whlch the m調関心"' D"d●. me Pr'●● COnf●r●寄∞

●t'r`ed 'C 10:OO '.". '寄d l''tCd t●n O重flfteen農l魅ute'. 8h〇着tly

before lO:2O '.". C○○t'| left tト●置きe`ln8 rO〇回'nd tel●Pho細rd

blき●o種・1a-1調, me調l●e綿er, ' broher h Hou●tea, He told

H'e種l能g8er Of富cS'' d競c○v●重y 〃筋td ord●r●d 2,OOo 'h●ra' O番う鴫運i

'tOCL for創嶋'CCou調t| Of fou軍書utly tru●t● Of whlch be '●● '

tru●t○○ bu`∴nol ● be寄eflcl'章'.則,e血'eg8or '義●Cuted軸調o章d●r 't

prlce' fro細31 to 31 5I8 o種the N●' Yo露.寄d劃しd同..t職ch't嬉●●.

Hae血Jlegger _ely l面p'rtCd the l寄forlllutlon he hd rcccived

fron Co●CeO tO four o` hh cu●t〇回●章●, 'nd they. '|場ell '●

mre種l●e8●er h血Orelf, Purch''ed ' tot'l of 150O 'h●re● Of競s 'tOC置

“ p血○○●∴章●喝宣喝f重O細31 1I4章○綿.

co●te● 1o●`∴no C血● 1a t●l'pho寄lng hh 'on-1種・1●' 1a

order to purch●●● TcS '`oc農for hh f細心l' t重u●t'. Co能'' Could

not, “ e○uld L調心●n he t●l●Pho調●d Hhio種't Ch● rm''寄

謹群:誌葦誌豊芋誓書霊討霊’嵩署語さ的
託P駕篭。:慧誌:l言霊.諜豊誓特認葦豊
|e種eruly 'Ccepted nlle `h●t lt l●軸調○○ふl重場O書くhe 'l調関_

三豊.諾霊・s.誌。請己;霊●教練豊嘉霊謀龍観山
"du書1細なthe tl田e心m重e'Po巾e競' 'hould hun富農ol南口的u't tb● Bo●rd

of Dlrector' . . . '書● t叫't●p● tO u山越種山luto動議tlo鶴

豊霊室豊耗.芋箪葦芦童議まで芋革山
∞rPO章●tO l鋤けer, t○○tI乱od章h●t h' bellc▼録I th't tho |C●血nd

ln the l|'重義eCpl●Ce ''' th●t OaC'創調'mO調CeI"em;∴ h "軸l', 1種●1d●r●

曾ere free to purch●●e 'toC富O' tO reCO-Cnd lt to o創調書●.

重。録y be, '' the Col○○l''10a ∞回t'nd', th●t '種Or'

e錐cctl▼● rule 'houtd b● a●t'b11'hod to pr●Clud● l鶴●1d'冒●書rca

●ct書喝O調書瞭〇番"●t書の●耗●着後書h●●職能置動機u能●d轟く裏書〇着●書章

hl" bee種'b○○rbed ty the pwhllc. Peh'P' 'uch ' rut● '競調書d

e葉Eend aot oa重y to ∞rPOr'to lmlder' ht t0 Oth'章● 'ho動けh la

● p○○書書書on音⊂○種山e u回筆書書重●d▼心細い○筆書血●書Oc鵬のId●書′●●　m調`

of ' rapr●●●寄t'tlv● Of the m"動dl' l心o,叫〇回h'章In● th'

mれOunC'細さat, Cul' hl' broker befoI購h c'1l| hl' O髄le●1
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調●` 〇番●場青書e hou●●場h書ch鴫● ●回書寄●書4● t書●c教書o ●e能書重な●○●

宣回的寄回書`書o寄`0宣書●章e●書●`●重●d重●p章●●●能●`書▼●● ●動き書0書く● cu●`〇〇着●書

く珊能▲p章書1 16 ●機関9能●職種書輸●n書O●書の●重職群書ll重yneト.●動●調

'1re to l`● 145 offlce● b'l! 'n ho調b'for' 1t ''寄t Out ov'r m'

DoY J○○●● tlc農ar.) Sトould軸o r●pr●●●調t●tl▼●● O筆the "" "●dl'

'nd the '1ra hou●e' b● |ubJ'ct'd to 'uCh '調l' '1寄C' te●タ'章● l|

驚き霊宣撫○:噛諾霊詳誌器重器c‡豊: ‡茸:.●:::豊霊。
種e重e宣7 `0書11u●書r●章e血● p重Obl○○●叫書く●筆書●●書書lh●叩…きく

p重●ct書ce書● tO賀ch●鴎●d.

me cの回書●●書o種書○○置くh● pO●書書lo種. 0種●回書○○ll〇回, `鴫`

lt 18 for the cou重く● `o fl義● '●●●o軸心l' ''l`lなp'rlod '縄●軍

書寄れ調ou寄ce種e寄t書●細山●, d山書書陣場賀書ch書種●書d●重● c●調O` pu章c鴫●●

'tOC置, 'o th't the '寄rmきC〇〇〇動くc'n flr't b' 'b●orhd " t鴫

publlc. n otb〇着'o章d'. 1t '●●重● to b' mo C〇°l''1o寄●● PO●1tlo置

that '書●1rer pr'Ctlc● `hれ,調輸●義l●t' '賀ould b' '▼0l"d `hro叫h

C○urt d'Cl'10n●.富hl' Could onl' 1●●d to調e●競●l種ty. ▲

decl'10種1寄on● C''e "Otlld IlOt Ce寄書rol　'種Oth'r C●●● utt置'lf書●章●調書

筆書Ct'. Wo ltl'ld●r 'ould書面o'鴫uth●章h● b●d ''lt'd lo鶴'n調調l曲

'ft●r '種'な鶴ounCenen` h'd b●●n "●d●.績● tlOuld b'口調'l'C` to 'utt

by th' Cの回心●●1on ( '鶴d to prl▼●t' 'ull● brou‘h書農y oth'重● rldl回書

O鶴lh● c馴細回書●●重onl● ○○●章t●書1● ).

The Ca|ml'●10n h''調t 'upきll●d, aO重き●● th● Court

found, d●Cl'1o寄● 'P'crtyl回章' ''ltlu p●章lod 'f'●r ' C○章農Or'l●

'"nOunC●"●耽l● "●d●. ▲筆te書thl' 'C書Io裏''' h●tltut●d, C'章y,

諾。霊蒜重.:悪霊,○誤霊:雑書琵誓圭経書藍; ::蒜勘
If ' ''l`1ng pe章laきl' lo l職fl重●d, thl' C額11d b' ○○●` ●pprOp血'`●1'
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P.調. On ▲prll lO the Kldd 55 'e8鶴●nt tJ'' 8tlll a pr○○peCt md tha` tlo

e8C血きte● a' to P○○Ven OrPrOb'bl● Ote Could be a'de. m●y '11 aきre'd

that Che Aprll 12 pre調∴rele○○e 'CC耽'tely 'et forth the 81tu●ti○○ ''

1t wa8 hom at the t血e. Notle `hought Chat富CS could h|Ve e't血●●ed

PrOVen Ore, and the Conl'81onl` expert, Pemebaker, aきreed that th18

was a tImtter On∴whlch the章e could be dlfference● Of ophlon. Defe。d・

種tlt8i e東P●rte Ce'tl章1ed that on the h'l' O書th● drll11ng Co thac tlne

there tJa● nO a○○uranCe Of c○ntlnulty ln the血n〇番allzed zone調d that,

Wlthout fu番ther dr1111ng, the re'ulta of one hole could tlOt be co耽e-

1ated wlth the re●ultさ　Of oche章●.

The Con018alon contend' nOne the le'' that th● Pre88 rele○○e

tJa8 n18leadlng and deceptlve bec'u8e the defendaれt'∴who p章ePared che

releaee belleved chC TCS had a alne. The Co細田le●1on polut' tO the

fact chac drlllltlg Of K-55-8, the観u te|t hole, tJae C調menCed on

Aprll ll. and nuet have been ord●red by the defendant8 at m earller

tlme. Both Ade18teln md Pemebaker te'tlfled that a company doe8 nOt

drlll a ml11 t:eat hole o寄' ’一pro|PeCt.一●

Park, I'aCy肌d Po耽e8Cer fourld nothlng unu8ua1 1n th18 PrO-

Cedure, md Wlle8 C●●tlfled chat　競'a8調u●1 to begln collecting

面eta11urglcal Ba種Pl○○ a8 the drll11ng progr●●●●●. Wlth ' d露ect con・

flict ln te8t血ony between the Con重le`1onl● 'nd defendant●l expe冒t

Wlme○○e●, 1t camot be concluded that ltl't書uCtlon8 tO drlll K-55-8

e'tab11'hed that冒GS knewl thac the Kldd 55 8eきロent 'a● nO lonきer a

一一pr○○pect.一'



whl。h甘。。言霊:議書講書。霊宝重器書等藍書:こ:謹霊
Mol11Bon, Holyk md Darke 'u8ge●ted the contente of th雌artlcle to

Ackerl●y, th18 WOuld aot e●t'b11|h chc the Aprll職pre●● rele農●e

Wa8 fal○○ or deceptlvc. U.1ng the Ccm1○○lonl' flgure●, O▼er 3OO of

the releva寄t dr1111n● t調● done becween 7:OO p.孤. on Aprll 10 ond

7;00 a.調・ on Aprll 13. K-55・5 'a● d書11led an addltlo賀●1 5O7 feet;

K-55-6 wa● drllled aれ.ddltlo調1 375 feet; drl111ng o筆K-55-7 'a8

CmmenCed on Apr宣1 12 on Sectlon 2OOO S md Y.. dr11l.d to a le寄8th

Of 146 feet by 7:OO a.面. on Aprl1 13.珊e de en4●寄t' ''● tO be

Judged on the fact8 knom to che鴫when the ▲p章I1 1まpr'●●章ele●●e

WaS le8ued. Molllaon a寄d櫨Olyk were not ac che 'ite ht tl'rC in o章

near Nev York whlle the relea●e "a● belnさPreP耽ed. me章● 1' 。O

evldence that the drll11ng re8ult. after 7!Oo p.n● on ▲叩ll lO ''r●

knom to the frmere of the Aprll 1まpre●● relea〃e, 'O th'r' l' a〇

億〇re rea.on for chargl寄g TcS t'lcb thl● howl.d8● thn “1m h●t’led'.

of che otate重ent drafted by Mol11●on fo章the O競a章lo mnl'ter O! m観●●

on Aprl1 15. or lJl[h knowledge of che infomtlon tht調' a▼種ll'bl●

亡O冒GS when l亡種ade l〔8 amomCe田eat on Aprll 16.

Moreover, the clrcu田●tmCe' und○○ whlch the Ap章11 12 relea●e

Wae PrePared lndlcate Chct defendanc8 Fo印章ty md Molll'm "ere mder

COn81de章able pre○○ure. If the' '書1d coo調cb, they tJould hlrve bem

OPen to Crltlc18面md poささ1ble ll'bl11ty lf lt tumed out that m8 h'd

not d18C○Vered a conerClal血寄e. I書they 'ald too 11ttle md late章

oれnounced a mltle, they oubJected tha○○elve● tO th● ch''|' th't Chelr

Pre的relea'e W○○ al'1eadlng or deceptlve -- ●nd,血d●●d, thl' 1' what

ha● happened. If they had mmO調ced the d書111hc re'ult' h ter回● Of

m動ber of drlll hol●●, fooc'ge drl11ed 'nd血ner'11年●`10n lnte''Cct'd,

Chey would h|VO e寄COu章●なed che ru回or血11 whlch th●y t調re 'ee農l叩to

allay. Perhap' they 'bould have Yalted untll they could h'Ve Obt●1ned

調ore Probatlve lnfo章natlon before l調uh8 a P重e●● relu●e, P〇着tlcul●rl'

81nce develo田00ent8 "●re bre●klt18 'O rきpldly. Ho場e▼er, '● 'bove 't〃ted,

冒cS mu●t∴aot be Judged by hltLd●1ghc. h 'ae農lnきthe ad▼1ce of Ho111'On,

the head of TcSl● explor'tlon g'Oup, la c調合ulthg wlth調Sl● Publlc

relatlon● flm,紬d ln clea血nきthe relea'e Wlth one of TcSl● latrye章●,

Stephe調and Fogarty ex●rCl○○d rea●ombl● bu●1鶴〇〇〇直dなI●細t under∴the

Cl章cu種et調cee. Whlle, 1n recroきPeCt, the p章〇〇〇∴rele'●e my aPpe'r

gloony or lnconpl●te, thl' doe● aot mke lt血'1●きdl寄● Or decep亡1ve oa

the ba●18 Of the fuct● thet' hom. EI

Acco章dln81y, ln l'●u血| thc Aprll 12 pre8● rel○○●e冒GS dld寄Ot

Vlolace Sectlon lO(b) o重Rule lOb-5.



ー　`ま　-

conelu●まm

The foregohg co調●tltute. the Courtl●組ndin8. Oi fact md

concluelo調Of l種tl (Rule 52(●), F●d. R. Cl▼. P.).

There appearlng no Ju●t re●●on for delay, th● Clerk lさd競ect●d

Co e調ter JudglIrmt dl'n霊●●1吋th● Cのplalnt.g.h't defmd'競' Texa9 Culf

Sulphur Cのp寄れy● Ch種rle. F・ F08.章tyl耽ch.rd D. Holl1.on' W.1ter Holy教,

Kemeth H. Darke, moかき● S. I‘-mtl Frmcl. C. Coote.● Cl.ude O. St●Ph●n●,

John A. Murray,ぬrl L. Hmtl叩ton md mrOld B. Kll種● (Rul● 58(l)’Ped・

京. C嘉v. P.).

Defendatlt● Rlch耽d H● Cl.yton ond D.vld M. Cr."fo'd.書. Ound

co h種ve vl〇〇〇ted Sectlon 10(b) of the ▲cC md恥1e lOb・5. |調'C∞rdmCe

wlth the agreenent bet“een∴the p.'tle.1 Che Cのnl"1〇億a書y aOtlce '

hearln8 to de[e血lne the re鵬dy to be.ccord●d wlth r..p●Ct to the●e tco

defend●nC'.

It le oo ordered.

Dated: ∴New York, N. Y,

▲uきu●t le, 1966

Dudley B. Bo調al



F○○tnoCe8 tO Opmi〇億ぬSecurltle' 'nd E籍Ch●寄きe Co面l'き1onl V.

Texaa Culf Sulphur Co調p●ny. Ct 'l.　65 CIv. 1182

上l　▲t le●寄t 49 prlvate actlo舶口調e rm Pendltlg in thh court

agal調t富CS● defendmte n.調d in the C億血ささ1o寄l●.Ctlo寄1.鶴d

other8, 'r131tlg Out Of the tr●n|aCtlo種● l心lch 're Che |ub]'Ct

natcer of the C〇回血J●1onl' 'Ctlon. Same 16 of cha'e 'r' 1ndt-

vlduきl 'Ctlo調, 31 're ''1d to be cl'〃● 'Ctlon', '寄d otl● l〃 ●

derlvat巾やact:1on. ▲t le'きt 475 per'O調're lncluded '● Pl'1寄-

tlff8.請11e mny of the c〇回pl'lnt' do aot 'PeClfy the d動輸雛8

clalmed, Other3, 1tl the aggre8●te, Cl'1n c○○中●寄●●tory d'鶴●細け

1n exce'e Of?2,80O,OOO 'nd punltlve d叩●●血e零Ce'' Of

$77 ,000,00.

‡窪霊謹詩誌謀議義認畿
1n Bufflclent qumtltle8; Other8, 'uch 'e Pyrlte 'nd pyrrhotlte

(1rotlさulphldes) , hove no con回8rCl'1 v'lu〇・

u∴珊e.1ectrom種etlc l調tr調t'伽ed h the ''rl'1 8|O-

phyBIcal.urvey. 1ndlca亡e only thut. conductor of elec`rlclty

ex18t8●　mera能e mmny g0Od co寄ductor8 be●1de〃 ●ulphlde.. 'or

e意.吋le● gr.Phlte.nd even 'ater能e 8Ood cotlducto調. on th'

other h'nd, Zlnc aulphlde' 're nOt COnductor●・

皇I prlor to Aprl1 7. ohort'ge Of mter調●ded for drl111叩

prevented the oper.tion of nore thm o能drlll r18. m. "COnd

章書g曹.8 pu亡まれto 『旧重a正調的Ap重い8● a心血e請書珊.調的u書冊

rlg8 "ere Put血to oper.tlon oa ▲prll lO.nd 12 r●●peCt持ely・

EI Seven feet of onou' on the調o調d d叱ng th競perlod血・

peded travel betveen the Kldd 55.e種e重職.nd軸心ln●, 15血l'●

awayl the trlp takln8 as long.8 four bourさ・

亘/ Rule lOb-5 18 general血ter鵬・ Other ruleo under

Sectlon lO(b) are nore 8PeClflc. See Rule lOb・6, whlch applle8

Sectlon lO(b)亡o underwrlter●,ね'uer8, broker種, de'le調’etC・

co呼are also Rule lOb-2 Ylth reforenee to.ollclt.tlor‘ Of pur-

cha8e合On an eXChan寄e to fac111t'te a d18trlbutlotl Of 8eCurltle8・

"　重　-



ヱI In lt8 brlefs and 't Crl'1 the C調18slo種mde no

d18timtlon between tlre three sectlo調of Rule 10b-5. relylng

on塑Ⅴ.富●血重0n富耽k.霊能.,鎌〇㌦如4う7, 462 (如c書章・ 1%う),

where the court noted `h't '8 1mg 'e ' VIolatlon of the Rule

l8 alleged, 1t makee llttle dlfference whlch BeCtlon of the

Rule l8 1nvoked. There "|● ao evldenee, ho場ever,亡h●C the

defendant8 e重曹loyed "'ny dovlce, BChe面e, Or 'rtlflce to defraudM

u寄der∴寄eCtlon (1) or調血e 'ny rePre8en亡●tion8調der∴eeCtlon (2).

m●refore, only Bectlon (3) 1さ坤pllcきble to the f'C書物Of th18

皇I sectlon 206 provlde8 h p'rt th't:

’’|t 8hall be unl'冒rful for 'ny ltlVeemenC 'dvl8er, by u8e

Of the mal18 Or '調y重職an● Or l調tru種entallty of lnter8tate

CO細InerCe, dlreccly or lndirectly --

(1〉　to enploy 'ny devIce, aChe細e, Or arClflce to

defraud any cllenC Or PrO8PeCtlve c11ent;

(Z) to e種g置ge血'ny trきれs種Ctlon, PraCtlce, Or COu調e

Of buelne8s whl.ch operate8 aO a fraud or decelt upon調y

Cllent or pro8peCtlve cllent; . . . ."

皇I A亡the trful, the Crm1種alon called 's expert vi.mes8e8

BenJmin Adelsceln調d Edwh M. Pemebaker. Mr. ▲de18tein ha8

been the Chlef mI11n8 Engineer for the Co面018さlon 8宣寄ce 1941.

He "a8 PreVlou81y e面pIoyed by ▲nacond' Copper Co吋'ny 'nd by the

Unlted State| Coa8t '寄d GeodecIc Survey '寄d the Unlted St'te8

corp8 Of電nglneer8.軸で. Pemeb●ker la ' alnlng ge○○oglきt fron

Scottsdale, ▲rlzona '1th軸iny ye'ra Of e坤erlence, who va8 'P-

Polnted Conaulclng CeoIogl8t to the Com克81on ln Nove細めer 1965.

TGS c'lled a8 eXPert tJlmee8e8: Je億e8 D. Forreさter, 8eOIo-

g18t, Dean of the Unlveralty of Arl$o調§chooI of Ml寄e●紬d

Direccor of the Arlzo調Bureau of mne3, Tuc●On, Ar露ona;

charle寄F. Park, Jr., geolog1寄t. Prof○○8or Of Ge01ogy ●t St'nford

Unlver81ty, [心ere he v'' Dem of the §ch○○l of雷arth Scle寄ceさ

from 195O-19e5; CIoyd M. Wlle寄,血nlng englneer "1ch Mtlon●1

I.ead Co『)any from 1942 untll hle∴retlre調mt ln 1963; G['さhm

Walkey,血寄ing engl調er 'tld geoIog13t Wlth Kきのkotla Mlnes, whlch

ls Iocated 'PPrOXl調ately 12血leさfr〇億the Kldd 55 8eき卿ent;

Wl11ard C. l種cy, geOIog18t, Profe88Or at t心e Unlverslty of

▲rlzom md head of the帆lve調lty,8 Dep'rment of mnhg md

Englneerlrlg; Don'1d HcL'u8hlln, geolog18t. Ch'1mm of the

Board atld fomerly pre|ldent of Hone3C'ke m調競きCa面p'ny; John

B. Bon如ell, geoPhy81c18t 'ltb elght ye●調1 experlence on the

c●nadlm Shleld; Dougla8 H. Be11emore, 8eCurlty ouly8t. Pro-

fe8Sor Of Flnanee a亡　the Cradu●te SchooI of Bu81ne88　Ad調ln1き-

- 1宣　-



tration at !離郷′ York Unlver81ty; md AIvln W・ Pear寄On) 8eCurlty

atlalyst, Pre81dent of I.eh蘭n Corpo調tlon and chalman of lts

Portfollo Co調l亡亡ee;

塑/ Ade18teln te8tlfled that on che basla of york do寄e to

7:00 p.m. on ▲prl1 9富cS could have calculated ore reさerVe8 Of

7.7 milllon tons "lth a groさ8 a88ay V'1ue of $204,20O,OOO.

Pennebaker testlfled that TGS could have calculated ore reeerve8

0fう・5 nllllon tons wlth a gro88 asSay Value of $197,まOO,OOO.

Adelsteln deflned gros8 ae8ay Value to mean ''the 8u面Of the

PrOducts of the nunber of unic8　Of e種ch metal of comerclきl

Value c血e8∴tbe prevalllng prlce for each metきl . . . .●一　Slnce

gro88 a3Say Value doe8 tlot∴take account of the c○○t8 Of mlt11n8,

調llllng' Smeltlng● 8ale81 Overhe8dl Co8t Of caplt.1● etC・1 1t

Can be m181e種dlng調d lts u8e ln∴reg1種tr●tlon at'te種ent8 l8

Prohlblted by the Com1的l〇°. For exa寄IPle’Wlleさe'tln●ted

that 95.2% of the gro的調say Value of the ore depoalt orl the

Kldd 55 8egII-ent VOuld be expetlded for the above purpo3e〇・

Although h18 figure8 apPe'r∴to be co調ervきc±ve md though ore

Wlth a much lo嶋er gro的a88ay Value than chat on the Kldd 55

seg能nt 18∴CO調erCla11y mlned, hla testl調ony llluさくr`te8 why

gros6的8ay Value 18 not a gOOd lndlcator.

里I Member8 O筆the富cS exploratlon group could noc 8t'te Vlth

Certalnty that K・55-1 had not been drllled dom dlp. m '

重能面orandu血tlrltten on Nove軸ber 14, 1963, defend●種C Holyk st'ted

亡ha亡;

l'Wh11e there　're gO細e lndlc'Cl〇億8　that the drlll

hole ls drllllng acroe8 the dlp, there are '18O nu面erou8

1nstance8 Of beddlng 'nd mlner'l8 8tr'tlflc●tlon書O be

almo8亡P'r●11el to the core ax18. Accordlngly, 1t l8

血po的1ble co e8tll調te the true "ldth of the oulphlde

8One until a second dr111 hole 18　dlrected 'CrOさ8　thlo

lnter8eCtlon fron we3t tO east. It n〃y 'e11 be th't

the zone 18 qulte narro場1n t:he eve寄t th't∴the dr111 hole

ha8 been dlrected do調dlp.11

The Co面1sslon offered test血ony ae to b調dltlg, mlner'1

3tratlflcatlotl Wlthln che drl11 core, tO e8t種bl18h th't K-55-1

hed been drl11ed acro88 the nlner.1 zone.nd not do調dlp. me

elgnlflcance of bandlt`gl P.rtlcularly "lthout ’Oore drl111ngl

曾a8 8Crongly di@Puted by defend.ntsl expert|●

一1宣書　-



上2/ m a 8y呼○○luのheld on Nove心ber 22, 1965, former

coom1881on Chalrrm C'ry gt'ted●

'tDlrectly rel'ted it白鳳e que●tlon心en l調ider●

Cm trade. ^gein, | doubt whether能cm 'uPPly '

deflnltlve ms場er. m gener'l, the a調tle基調Iy be:

not prlor to the cl動e the ne調h'8 bee種'b●orbed by

the market.　The Pre種1de賀t of the Netl York Stock Bx-

Change ha8 8ugge●ted th競ty d'y●, beglmlag o種e tnさek

after the d18Crlbutlon of a coロPrchen8ive mmml

report . . . . Th18 11ne, I thlnk,綿8trlct; lt

goe8 beyond la場, md 18 rea11y ' P○○lcy doctrlne

that he ha3 etlutlClated. It goe● beyond心●t ' 1叩

調lghc advIse." (§y呼oBlu調, "重調Id'r Tr'ding in Stock●,=

me B調書寄e88し〃We章, Vo重細膿, 1009, 1014・101う(19e6).)

Fle1さcher has wrlt亡en:

"A8 a geいerきl prlncIple, m l調1der al書直亡be held to

vIo18te rule lOb-5 whe寄eve章he　`r'de8　before the effect

Of the news ln queetlon h重さbee寄'b8Orbed by the皿rket.

青　書音∴書

"A8 a mtCer of corpor'te PraCtlce. 1t would be

advitable for any l的1der to forego 'ny t章●dlng for, a'y,

m 'rbltrary 〔wenty置four hour perlod after l細Por`●nt ae's

農) relea8ed to the pub11c."　Olelscher, ngeC調ltle8

富radhg md Co重Porate mforl・uI能1o寄Pr'Ctlce8 : The Impllc'-

tlon8 Of the富e櫓8 Gulf Sulbhur Proceedlt‘g,"∴51 Va. l.. Rev.

1271, 1291 (19eう).)

.塾I slrlCe rlO Vlolatlo調of SecClon lO(b) o重Rule lOb-5 h'Ve

been fou寄d a8　to tho寄e defend●nt8 1心o recon回e寄ded TG8　さtOC教　Co

Othe購, 1t 18 not∴nece8○○ry CO COnslder心ether調l寄elder who

VIol|te' the Statute or∴the Rule調ry be 11able for purch'●e8

鵬de by hlB "tlppee3."

上皇/ The 8toCk optlo調.ccepted by the8e defe寄d劃Ltgl Were “

f○○lo場8;

Stephet18　for 12,80O 8hare8

富og●r亡y　　=　7,30o M

請he　　　=　4,300　=

強o重l書8○○∴∴" ∴ん,300　"

櫨o宣yk　　　"　2,000　M

Stock optlona were grきnced to 2l other offlcer' md enpIoyee●

at the a餌e c血e, ond the tot'1 nu回心er of 8h'rea COVered ty 8tOCk

opclo調granted on Feb富uary 20. 1964 Ya8 89,950.

一lv　一



堂I me PlきれProvlded th.‥he optlo調調uld run fo' ten

year8 froのしthe d●te O‥●●uO・.ubJect Co.utO調tlc `e珊I。atlo寄

1n the event o! the de●th or te競l種.tlon oI ea可oy調nt ’Of the

recIplent・ ▲t lt●能et書寄8, the Conlttee reconended th.t th'

plan be.。ended to reduce the optlon perlod血on te寄yo'r・ tO

flve ye.r8● CO beco鵬.鯖ect持e on p.さ8.ge Of pendlng Cmなe,克く調一

〇l leglal.tlo寄to th.書offect! Ch.t∴8uCh.面etld鵡nt.PPly to th●

optlm● gr.nted oれ耽br調ry 2O, 1964;.nd furcher. th.t the

optlo調1s8ued on ,ebru耽y 2O, 1964 could not be e葉e章Cl●ed心lle

any prevIoue qual皿ed or re8trlcted optlon調e held by the

op畠otlee・ me OPClo調Provlded that the optlot'ee● Could exer-

c18e up to 40亀.t.ny t血e.fter 18調nth., 7OZ.t.ny tl競

after three ye.ra.nd lOO%.c.ny tl雌.fter four pe't〇・

坐/ me Boきrd “.寄not lれfomed unt11 1t.鵬eCh8 on小串1 16・
1964●心en Che 。競ectOr8 1t'e章e glvefl CoPleきOf the pr●●さrele●●●

whlch調8 18●ued follo場1t18 the aeetlt18.

里I ▲fcer the CoIml●81o寄l調tltuted thl‥ctlon, the Bo●’d of

。1重eCtOr8● on July 151 19651 r.tlfied the le●u.tree Of th..tce農

optlo調tO Kllhel Ho111.o筒.nd寄elyk・ Scephe調'血'og'r`y

8耽rendered to TGS the optlot'種心lch they r●C●持●d●調d the●●

optlo調h.ve bee寄c●能elled・

塑I Thet the drlll書ng r..ulcl書tO 7:OO p・n・ on旬yrl1 9 h'Ve
beetl held to be o'terl'l血fo調.tlon do●● t'ot l..d to the co種-

clu81∞ that the Kldd 55 0eなne。t ".o.1ther..l能Or ' P章Oep○○t

t能nty-fo調hou調l裏ter. It調.n, Ot11y th.t l調1der● COOld調t

u●e thla n'terl'1 hfom'Clon to thelr om |dv●n`●ge Prlor t0

1ta d13Cl○○ure tO the publlc●
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