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ST- REGARDING PF!EFmENCE 

Tnis appeal arises £ran a criminal case a d  is entitled to  preference, 

pursuant t o  Appendix One, Section (a)(2),  Rules of the Eleventh Circuit, and 

Fed. R. App. P. 45(b). 



STATEMENT RE;GARDING ORAL AW;UMENT 

The Vnited States does rat believe that oral argument is necessary i n  

this case. A number of the issues raised by the defendant i n  his opening 

brief =re not raised before the district court, and are therefore not 

appropriate for appellate review. I n  addition, the legal issues are adequately 

set forth in the briefs, and the factual background i s  clearly set  forth in 

the record. 



STATDEWF REGARDDG PREFERENCE .................................... i 

STATDENP RM;RRDING ORALAEUMENT ................................. ii 

TABU OF CITATIONS ................................................ 
........................................... STATEMENT OF TEIE ISSUES 

STATEMENT OF THE CASE 

A. l'he Facts ................................................... 
1. M r .  Hale Acquires Control of World-Wide, Fa ls i f ies  

i ts m k s  and Records, and Causes it t o  Issue 
$225,000 Worth of Its Stock to  Him i n  Return fo r  
Medallions Worth No M r e  than $50,000 ................... 

2. M r .  Hale M e s  and Disseminates to  the  Itwesting 
Public False Statements in Tender Offer i.hterials 
for World-Wide Stock and i n  Annual Rqmrts Filed 
w i t 3  the S m  ............................................ 

3.  M r .  Hale Catunits Perjury During the Tr ia l  of an 
Action i n  Wnich the SM3 Ontains an Injunction and 
Other Fqiitable Relief Against Him B 3 s d  U p n  H i s  
Misconduct at Warld-IMP ................................ 

B. Course of Proceedirqs and Disposition Belod -- M r .  Hale 
is Coxvicted of Six a u n t s  of Securit ies Law Violations 
and One Count of Perjury .................................... 

C. Standard of ~ e v i w  .......................................... 
L mMMAW OF THE AKUMEW ........................................... 

S ' T A ~ ~  OF JURISDICTION ......................................... 
A.FGUErnANDCITATION OF AUTHORITY ................................ 

I. THE TRIAL (3XR'I"S CHARGE COUWT ONE OF THE INDICIMENT 
WAS PROPER AND =RE IS NO RISK THAT THE JURY'S VERDICr 
WAS NOT UNANIEmJS ........................................... 



Page - 
11. NEITHER THIS (XIMINAL ACTION, NOR THE RESTITUTION IWC6ED 

ON DE3TXXNT IN THIS ACTION AS A CONDITION OF PROBATION, 
W BARRED BY THE PRIOR CIVIL ACTION BRDUGKT BY THE SIX; 
NOR DID THE DISTRICT CYWRT ABUSE ITS DISCRETION IN ........................................ ORDERWG RESTIrIVTIW 23 

A. The prior SMI civil action c m t  operate as res - 
iudicata to bar this criminal action .................... 23 

B. Defendant's disgorgtment of mrthless stock in the 
prior civil suit did not preclude the district murt 
fran ordering him to make restitution of $175,000 to 
Wrld-Wide for its loss fr~n the transaction charged 
in Count One ............................................ 26 

1. Collateral estoppel did not b;ir restitution ......... 27 

2. The district court's decision to condition Mr. Hale's 
probation on the payinent of $175,000 in restitution 
to World-Wide was a proper exercise of its discretion . 28 

3.  Appellant's additional attacks on the order of 
resti-tution are without merit ....................... 32 

111. THE D3CI?1INE OF PXEECIPIY)RLW VINDICI'IVENESS DOES NOT 
PRECLUDE A CNNINRL PROSECUTIOH ~ ~ N G  AN SEC C M L  
E N ! ? ~ K L ~ I '  ACl'ION: DE!XNDANI' HRS NOT RAISED A PRESLMPTION 
OF PROSECUI'ORLhL VINDICTNLVES AND IS NCYL? EWITLm TO AN ......................................... EVIDENTIARY HERRING 3 4 



TABLE OF CITATIONS 

CASES: Page . 
Anderson v . City of Bessener City, 105 S.Ct. 1504 ....................................................... (1985) 29 

Blaaledge v . Perry. 417 U.S. 21 (1974) ........................ 34 

=rdenkir&er v . Hayes. 434 U.S. 357 (1978) .................... 39 

Dranav v . United States.  307 F.2d 545 (8th C i r  . 1962) .......... 24. 25 

Hmper v . Wuntain S ta tes  Securi t ies  Corpration.  282 
F.2d 195 (5th C i r  . 1960) ..................................... 30 

In r e  Persico. 522 F.2d 41 (2d C i r  . 1975) ...................... 36 

SEC v . Blatt.  583 F.2d 1325 (5th C i r  . 1978) .................... 28 

SEC v . Collier .  76 F.2d 939 (2d C i r  . 1935) ..................... 36 

SEC v . Camrr>malth Securit ies.  Inc., 574 F.2d 90 (2d . 
C i r  . 1978) ................................................... 28 

SEC v . Dresser Industries. Inc.,  629 F.2d 1368 (D.C. ~ i r . )  
(en banc) . c e r t  . denied. 449 U.S. 993 (1980) ................. 25.36. 37 

SEC v . F i r s t  Financial Group of Texas. Inc., 659 F.2d 660 
(5th  Cir . 1981) .............................................. 25. 37 

SEC v . Pl~sella. Fed . Sec . L . Rep . (CCH) V99. 156 .............................................. (S.D.N.Y. 1983) 37 

SEC v . Randolph. 564 F . Supp . 137 (N.D. Cal . 1983) ............. 37 

SEC v . Wrld-Wide Coin Investments Ltd., 567 F . S u p  . 724 
(N.D. Ga . 1983) .............................................. 14.28.32.33. 38 

Standard Sanitary Manufacturing Co . v . United States. 
226 U.S. 20 (1912) .......................................... 37 

Standefer v . United States.  447 U.S. 10 (1980) ................. 25 

Turner v . United States. 396 U.S. 398 (1970) ................... 23 

United Sta t e s  v . Acosta .  748 F.2d 577 (11th C i r  . 1994) ......... 21. 23 



CASES (contl.?ued) : . 

United States v . Alexandh. 743 F.2d 472 (7th C i r  . 1984) ....... 
. ........ United S t a t e s  v Barringer. 712 F.2d 60 (4th  C i r  . 1983) 

United S ta tes  v . Carson. 669 F.2d 216 (5th  Cir . 1982) .......... 
United S t a t e s  v . Fields. 592 F.2d 638 (2d C i r  . 1978). . ............................ cert denied. 442 U.S. 917 (1979) 

united S t a t e s  v . Frearran. 619 F.21 1112 (5th  C i r  . 1980) ........ 
United S ta tes  v . GipSon. 553 F.2d 453 (5th C i r  . 1977) .......... 
United S t a t e s  v . W i n .  457 U.S. 368 (1982) .................. 
United S ta tes  v . Grayson. 438 U.S. 41 (1978) ................... 

........ United S t a t e s  v . Johnson. 700 F.2d 699 (11th C i r  . 1983) 

United S ta tes  v . Jones. 712 F.2d 1316 (9th C i r . ) ,  c e r t  . 
denied. 104 S.Ct. 434 (1983) ................................. 

United S ta tes  v . Kuna. 760 F.2d 813 (7th  C i r  . 1985) ............ 
United S t a t e s v  . Kordel. 397 U.S. 1 (1970) ..................... 
United S ta tes  v . Lieknmn.  608 F.2d 839 (1st C i r  . ) . . c e r t  denied. 444 U.S. 1019 (1980) ........................... 

........ United S ta tes  v . mdcet t .  674 F.2d 843 (11th C i r  . 1952) 

U n i t 4  S ta tes  v . Lue&. 678 F.2d 895 (11th C i r  . 1982) .......... 
United S ta tes  v . Mays. 738 F.2d 1188 (11th Cir . 1984) .......... 
United S t a t e s  v . MaMichael. 699 F.2d 193 (4th  C i r  . 1983) ....... 
United S ta tes  v . Mumford. 630 F.2d 1023 (4th C i r  . 1980) ........ 
U n i t d  S ta tes  v . Naftalin. 534 F.2d 770 (8th  C i r . ) ,  

c e r t  . denied. 429 U.S. 827 (19761 ............................ 
United S t a t e s  tt . Sans. 731 F.2d 1521 (11th C i r  . 1984) .......... 
United S t a t e s  v . Savage. 440 F.2d 1237 (5th  C i r  . 1971) ......... 

. .  
United S t a t e s  v . Spence; F.2d 358 (11th C i r  . 1983) ......... 
United S ta tes  v . Sutherland. 656 F.2d 1181 (5th  C i r  . 1981) ..... 

Page . 
25 

29 

29 



CASE (continued) : 

United States  v . Taylor. 749 F.2d 1511 (11th Cir . 1985) ........ 
United S ta tes  v . Wendke. 604 F.2d 607 (9th C i r  . 1979) .......... 
Yates v . United States. 354 U.S. 298 (1957) .................... 

STA'IUTES AND RULES: 

Securi t ies  Exchange Act of 1934. 15  U.S.C. 78a - e t  seq . 
Section 3(a)(38) .  15 U.S.C. 78c(a)(38) ....................... 
Section 10(b). 15  U.S.C. 78j(b) .............................. 
Section 13(a).  15 U.S.C. 78m(a) .............................. 
Section 13(b)(2) .  15 U.S.C. 78rn(b)(2) ........................ 
Section 14(e).  15 U.S.C. 78n(e) .............................. 
Section 21(d). 15 U.S.C. 78u(d) .............................. 
Section 32(a). 15 U.S.C. 78ff(a) ............................. 

18 U.S.C. 2 .................................................... 
18 U.S.C. 1623 ................................................. ................................................. 18 U.S.C. 3579 
18 U.S.C. 3651 ................................................. 
28 U.S.C. 516 .................................................. 
25 U.S.C. 1291 ................................................. 
Federal Rules of Criminal Procedure 

Fed . R . Cr im . P . 29 .......................................... 
Fed . R . Crim . P . 3 2 ( a ) ( l )  .................................... 
Fed . R . Cr im . P . 33 .......................................... 

R ~ l e s  under t he  Securi t ies  Exchange Act of 1934 

Rule lob-5. 17 C.F.R. 240.10b-5 .............................. 
Rule 13a-1. 17 C.F.R. 240.13a-1 .............................. 
Rule 13b2-1. 17 C.F.R. 240.13b2-1 ............................ 

1 1 A  Gadsby. Business Organizations .. Securi t ies  
Regulation. Federal Securi t ies  Exchange A c t .  
Section 9.04 (1984) .......................................... 

Page 

35. 37 

. vii . 



MISCEUANEarS (continued) : Page 

L. m11 & J. Buckley, The Over-the-Counter Securities 
Markets (4th ed. 1981) ....................................... 31 

Mathews, Criminal Prosecutions Under the Federal 
Securities Iaws and Related Statutes: The 
Nature and Developnent of SEC Criminal Cases, 
39 Geo. Wash. L. Rev. 901 (1971) ............................. 36 

- viii - 



STATENmT OF THE ISSUES 

I. W m  TRIAL COURT'S CHARGE TO THE JURY ON COUNT ONE OF THE 
INDIC?MENT WAS PROPER. 

11. WHEXFER THIS CRIMINAL CASE, OR TfE RESTITUTION IMPOSm AS A CONDITION 
OF PROBATION, WAS BARRED BY A PRIOR SEC INJUNCTIVE SUIT; AND WHFMER 
THE TRU\L COURT AKJSED ITS DISCRETION IN ORDERING RESTITUTION. 

111. WJ3TkER DEFENDANT HAS MFT HIS BURDEN IN CIAIMING PETQSECCrrORIAL 
VINDICTIVENESS. 



PRELIMINAKY STATEMENT 

The defendant i n  this criminal case, Joseph H. Hale, was an Atlanta 

businessman engaged i n  purchasing and se l l ing  coins, medallions and other items 

made of precious and non-precious metal. After 1976 he was l e f t  w i t h  a large 

inventory of essen t ia l ly  unsalable medallions camamrat ing the American 

bicentennial. M r .  Hale managed t o  dispose of these medallions a f t e r  he acquired 

control of a publicly held c e Y  w i t h  a large v o l m  of business i n  coin and 

medallion brokerage. Immediately a f t e r  obtaining control of t h i s  canpany, he  

dun@ approximately 27,000 medallions, wrth no mre than $50,000, i n to  the 

ccnpaq's inventory i n  exchange f o r  300,000 shares of its treasury stock having 

an approximate value of $225,000. To accanplish this transaction d e f r a d i r q  

the m p a n y  ou t  of $175,000, defendant f a l s i f i ed  the minutes of a meeting of 

the canpany's board of d i rec tors  t o  r e f l e c t  t h a t  the  board had approved h i s  

medallion-for-stock t ransfer ,  when, i n  fac t ,  t he  board never gave its approval. 

Defendant a l s o  f a l s i f i e d  the canpany's accounting records to c m u f l a g e  the  

ccmparry' s $175,000 loss. 

Defendant made material ly f a l s e  statements about this transaction and 

other matters i n  reports and other disclosure statements, incluting tender o f f e r  

m t e r i a l s ,  t h a t  were f i l e d  with the Securi t ies  and Exchange Carrrmission and 

dis t r ibuted to the c v y ' s  minority shareholders and the  investing public. 

Among other  things, he  fa l se ly  represented i n  these docunents tha t  the  medallions 

w e r e  mrth $225,000. 

%en the Securi t ies  and Exchange Carrpnission b r o q h t  a c i v i l  action to 

enjoin him f ran  fur ther  violations of the securities laws, defendant c d t t e d  

perjury i n  an u n s ~ c e s s f u l  a t t q t  t o  cover up his misdeeds. H e  t e s t i f i e d  



falsely in the civil t r i a l  that the canpany's board of directors had approved 

the exchange of his greatly overvalued medallions for the canpany's stock. 

As a result of these actions, defendant was convicted i n  this case of 

perjury and of six counts of violating provisions of the federal securities laws -- 
antifrad and reporting provisions, and provisions that require pSlicly held 

canpanies to mke and keepbooks, records and accounts that accurately and 

fairly reflect the disposition of the ccmpany' s assets. 

Defendant was sentenced to  five years' imprisonment and a fine of $10,000 

on the perjury count and on each of five of the six securities law counts; 

the sentences of imprisoment are to run concurrently. On the r a i n i n g  

securities law count, an antifraul charge, the court sentenced defendant to  an 

additional five years' imprisoment to  run consecutively with the other 

sentences, but suspended that five-year sentence and placed the defendant on 

probation to  camence after service of the concurrent sentences. As a condition 

of probation, the court ordered defendant to  make restitution of $175,000 for 

the loss the canpany had suffered as a result of the stock-for-medallions 

transaction. 

On appeal the defendant does not challenge the sufficiency of the evidence 

of his guilt. His principal argmnts relate to  his conviction on the securities 

fraul count as to  which he was ordered to make restitution. He challenges the 

t r ia l  court's jury instruction on that count, relying, however, on a decision 

which this Court has held to  be inapposite to a charge such as this. He also 

asserts that the t r ia l  court abused i t s  discretion in ordering restitution. 



STA'lxmmT OF THE CASE 

A. The Facts 

Pr ior  t o  his involvenent i n  1979 i n  the  events that gave rise t o  this 

criminal conviction, the defendant, Joseph H. Hale, had an extensive back- 

ground i n  financial  m t t e r s .  He had an undergraduate degree i n  finance and a 

m s t e r ' s  degree i n  business administration (SR 4 a t  50-51), and he had been 

employed a s  a national bank examiner, an internal  auditor, and a stockbroker 

(SR 4 a t  51-52). - 1/ In addition, he  had been involved i n  the  precious metals 

and coin business since 1973, when he formed what became East (Bast Coin 

Exchange, a privately held corporation tha t  marketed s i l v e r  bull ion and l a t e r  

ccmnmrative medallions (SR 4 a t  52-53). Through East Coast Coin Exchange, 

defendant acquired tl~oiisands of medallions camemrat ing the American 

bicentennial i n  1976 a t  lcw wholesale prices (SR 2 a t  181-82; - see SR 3 a t  4; 

G.E. 3 ) .  In  the  three years EollorJing t h e  bicentennial, when the  value of 

bicentennial it- f e l l  drast ical ly ,  East Coast Coin succeeded i n  se l l ing  

only 221 of those medallions (SR 3 a t  121). 

1. M r .  Hale Acquires Control of World-Wide, Fa ls i f ies  its Books and 
Records, and Causes It to Issue $225,000 Worth of Its Stock t o  Him 
i n  Return for  Medallions Worth N o  More than $50,000. 

I n  1979, M r .  Hale obtained control of a publicly-held canpany, and, by 

fa ls i fying its books and records, he contrived to exchange h i s  bicentennial 

i t e n s ,  inc lud iw 27,000 bronze medallions which he knew =re nearly wr th l e s s ,  

1/ References to volumes and pages i n  the  record 'oe1o.v are designated "R - -- a t  ---. , fl references to  volmes and pages i n  the  supplemental record 
are designated "SR --- a t  ---.I1 Gavenmnent Exhibits a r e  c i ted  a s  "G. 
E. -- " and Defendant' s Exhibits a s  "D.E. -- . " Appellant ' s opening 
br ie f  i n  t h i s  Court is c i t ed  a s  "Br. ---." 



for a large amount of the ccmpany's stock worth $225,000. Specifically, i n  

July 1979 the defendant acquired 51 percent of the outstanding c m n  stock 

of World-Wide Coin Investment Ltd. ("World-Wide"), a publicly-held coin and 

metals dealer whose stock was traded over the counter and on the Boston Stock 

Exchange, fran John Hamrick, who was then the capany's president (SR 1 a t  36; 

SR 4 a t  62, 70). lXlring the negotiations for that purchase, M r .  Hale represented 

to M r .  Hamrick, and t o  RDbert Whitley, Wrld-Wide's attorney, that he wuld make 

a substantial. capital investment i n  World-Wide (sR 1 at 37; SR 4 at 65-66, 143). 

Mr. Hale's fraudulent schene involved the preparation of a corporate 

minute falsely r e f l e c t i q  board approval of a sale of stock to him, false 

accounting records mintained a t  Vbrld-Wide which showed inflated values for 

Mr. Hale's medallions, and h i s  use of the false minute indicating board approval 

to obtain 300,000 shares of Wrld-Wide stock fran the ccmpany. On July 24, 

1979, immediately after  M r .  Hale paid M r .  Hamrick for h i s  shares, a meeting 

of the World-Wide board of directors w a s  convened (SR 1 a t  37; SR 4 a t  70-71). 

The minutes Eor that meeting, found in  World-Wide' s minute b k  (G .E. 6: SR 4 

a t  20), contain the following description of board action p u r p r t i q  t o  

authorize a transaction between World-Wide and Mr. Hale: 

[Mr. Hale] stated he wuld * * * l ike the Wrd t o  approve 
the issuance of 300,000 additional shares t o  hirn a t  75 
cents per share t o  be paid in cash, coin or rare metals. 
I f  the stcck was to be paid for by coin or rare metals, 
tw outside appraisers wuld appraise the coin or rare 
meta l s .  Mr. George Hqhreys mved that the Board approve 
such a transaction, Mr. muis McClennan seconded the mtion. 
Upon a ca l l  of the vote Mr. Hqhreys,  Mr. McClennan and 
Mr. Hale voted i n  favor of the mtion. 

G . E. 6 .  In fact, no such rmtion was made or seconded, and the board 



did not approve the issuance of any shares to Mr. Hale. 2/ Nevertheless, - 

these minutes were approved and signed by M r .  Hale (SR 4 a t  89). - 3/ 

Mr. Hale used these false minutes to fraudulently obtain 300,000 Wrld- 

Wide shares mrth $225,000 in  exchange for medallions purportedly mrth the 

same amount. By let ter dated Septenber 7, 1979, the trust department of the 

National Bank of Georgia, World-Wide's stock transfer agent, was instructed 

to  transfer 300,000 shares of Wrld-Wide stock to Mr. Hale (G.E. 1, p. 2 ) .  

That letter, which was signed by Ann U l m ,  Mr. Hale's secretary, was accarrpanied 

2/ Upon reviewing the quoted language in the minutes, one witqess who was - 
present a t  the board meeting testified a t  t r i a l  that no activity described 
in  that part of the minutes occurred in  his presence (SR 2 a t  18-19). 
M r .  Hunphries testified that he mde no such mtion nor was any such 
motion seconded (SR 2 a t  40-41), and M r .  McLRnnan testified that he did 
not second any such mtim and that the minutes were not mrrect (SR 2 
a t  60-61). All witnesses present a t  the July 24 board meeting, except 
Mr. Hale, denied that any mtions were made or seconded a t  the meeting. 
Although they recalled discussions of World-Wide's poor financial con- 
dition, no witness other than M r .  Hale recalled a nution to issue Wrld- 
Wide securities to M r .  Hale. (SR 1 a t  38, 40-41; S R  2 a t  11-13, 40-41, 60) 

These witnesses were all  experts in numisrrratics, and had had no prior 
dealings with Mr. Hale (SR 2 a t  12) .  They testified that they muld have 
recalled any discussion of this matter, both because of their personal 
holdings in World-Wide shares (see S R  2 a t  13), and because they knew that 
there ms "no mrket" for bicen-a1 i tam in 1979 (see, e.g., SR 2 a t  
14). 

3/ Mr. Hale testified that he f i r s t  gained possession of these minutes i n  - 
August or Septenber 1979, denying any knowledge of their source (SR 4 a t  
87, 88). He testified that Mr. Hamrick had agreed to take minutes of the 
meeting (SR 5 a t  72). M r .  Hamrick, on the other hand, denied that he 
ever took minutes of that meeting or that he had them t y p d  (SR 1 a t  38). 

World-Wide's secretary, Sue also signed the minutes, b u t  did not 
attend the board meting or prepare the minutes; nor could she ranmber 
typing than (SR 2 a t  81). M s .  Wmds testified that she routinely signed 
such documents after their preparation by Mr. Whitley, World-Wide's 
attorney (SR 2 a t  81, 83). Mr. Whitley, however, did not attend the July 
24 meetillg (sR 4 a t  146). 



by the purported minutes of the July 24, 1979 meeting of Wrld-Wide's board. 

(G.E. 1; SR 2 a t  87-88) In addition, Mr. Hale telephoned the transfer agent 

with instructions to  mil the shares t o  him (SR 2 a t  87). In accordance with 

his  instructions, the transfer agent issued 300,000 shares of World-Wide 

stock to Mr. Hale on October 4, 1979 (G.E. 1, p. 1; SR 2 a t  87-88). 

Beare he gained control of World-Wide, Mr. Hale knew his  medallions wcre 

not mrth $225,000. In fact, East Coast Coin had been unable to se l l  mny of 

than after the bicentennial (SR 2 a t  14647). World-Wide's om coin expert 

told him, when M r .  Hale was negotiating t o  kuy Mr. Hamrick's shares of World- 

Wide stock, that  M r .  Hale had priced sane of h i s  medallions too high a t  $16 

and $17 (SR 2 a t  113). Indeed, World-Wide could not s e l l  Mr. Hale's 27,000 

bronze medallions during the following year, despite the fact that World-Wide 

had a large volume of business; Ann Urn, M r .  Hale's secretary, testified 

that she spent four or five hours a day opening orders mailed t o  Worlcl-Wide 

In spite of his  knowledge that the prices he ascribed t o  the coins in his  

co l le t ion  were too high, shortly after  M r .  Hale acquired control of World-Wide 

he directed the canpany t o  s e l l  h i s  bicentennial medallions -- approximately 

27,000 bronze and 150 silver itans -- a t  these prices. By Cctober, the 

previously mentioned World-Wide coin expert had not seen a single order for 

the medals (SR 2 a t  114). Sane of the medallions were advertised for sale a t  

$16 and $17 in  World-Wide's catalogues in  1979 (SR 2 a t  136; SR 3 a t  34-35) 

an? displayed a t  coin shows (SR 2 a t  126; SR 3 a t  41). For Christms 1979, 

the catalogue was mailed to the custamers or shareholders of Florafax, a 

second public ccmpany under Mr. Hale's control (SR 3 a t  30). In addition, 

World-Wide solicited s ta te  guvemrs (SR 3 a t  41). World-Wide ran what one 



witness called "a phone ca l l  mrathon" in  l a te  1980 t o  try t o  s e l l  the bicen- 

tennial medallions and used then i n  prcmotions i n  M r .  Hale's other businesses 

(SR 3 a t  11-13). mnetheless, Wrld-Wide succeeded in  selling "less than a 

hundred" bronze medallions (SR 3 a t  42). - 4/ The medallions made of precious 

metal were sold for $30,000, to  be melted d m  for scrap value (SR 4 a t  12, 

133-134). 

A l l  the expert witnesses agreed that Mr. Hale's valuation of $225,000 

significantly aver-valued h i s  medallions. The expert t e s t h n y  a t  t r i a l  

dmnstrated that what l i t t l e  mrket  ranained for bicentennial i t e n s  af ter  

1976 muld not absorb 27,000 bronze medallions. One expert testified that  

~~rative medallions such as the bicentennial mdallions Mr. Hale exchanged 

for Wrld-Wide shares are a "one shot event", which "came in 1976" (SR 3 a t  

75). He observed that  scmeone holding ccmnamrative medallions after  the 

event is  "trying t o  sell sanething the market i s n ' t  af ter  * * * unless you 

price than a t  a give away price * * *" (SR 3 a t  74). 

Similarly, the director of research for the Medallic A r t  C- of 

DarJxrry, Connecticut, a manufacturer of bronze, silver and gold medallions, 

described the after-mrket i n  bronze bicentennial medallions as "very thin. 

By that it means there were very few collectors who muld purchase this." (SR 2 

a t  164, 170) Amther experienced coin dealer testified f la t ly  that  "there is 

no after-market" for  no-precious metdl cammmrative medallions (SR 2 a t  112) ,  

pointing o u t  that in  1979, before Mr. Hale took control of the canpany, World- 

4/ When World-Wide could not s e l l  the medallions, Mr. Hale arranged to 'hand - 
out scme medallions to  h i s  am employees and custcaners in  other businesses 
whidh he awned personally (SR 2 a t  153, 161). 

t 



Wide i t se l f  was payirq between 10 cents and $3 for bronze bicentennial medal- 

lions (SR 2 a t  112-13). - 5/ 

Ultimately, World-Wide was forced t o  correct its accounting for  the 

stock-for-medallions transaction with M r .  Hale to ref lect  the greatly reduced 

value of the medallions. IXlrirq the July 1980 f i sca l  year-end audit, World- 

Wide's auditors questioned the $225,000 figure at which Mr. Hale's medallions 

were carried on World-Wide's bocks. In support of World-Wide's accounting 

treatment, they were s h m  a d~cument that  was intrduced into evidence a t  the 

t r i a l  b e l w  a s  G.E. 3 (SR 3 a t  46). M r .  Hale identified G.E. 3 a t  trial as  an 

"inventory recap" handwritten by him (sR 4 a t  90-91). According to M r .  Hale, 

between August 15 and October 1, 1979, he  had prepared these handwritten 

sheets containing a schedule of items, including approximately 150 s i lver  

caranemorative itens and approximately 27,000 bronze medals, which he priced 

a t  a to ta l  of $225,000; the itarr; were t o  be placed in  Wrld-Wide's inventory 

in  exchange for the 300,000 shares (SR 4 a t  90-94; G.E. 3 ) .  - 6 /  

5/ See also SR 1 at 42-43 (observation by Mr. Hamrick, the former president - 
of World-Wide, that  the sa le  of 27,000 medallions a t  the original retail 
price muld not have been p s s i b l e )  . 
Despite notations on G.E. 3 showing various deliveries of medallions to 
World-Wide in  1979, M r .  Hale did not actually transfer any medallions 
£ran h i s  residence -- where they E r e  kept i n  a garage -- t o  World-Wide 
unti l  the ccmpany's auditors requested substantiation for their  inventory 
chedk in  connection with the 1980 audit. SR 2 a t  144; SR 4 a t  16-17. 
A t  tha t  p i n t ,  World-Wide presented its auditors w i t h  handwritten sheets 
(G.E. 3) ,  s h d n g  a total value of $225,000 for  the medallions, which 
M r .  Hale has identified as h i s  list of medallions (SR 4 a t  14, 90, 93). 
These schedules prepared by Mr. Hale were ini t ia led,  without verification 
that  Wrld-Wide received any of the i t a m  they described, by an inventory 
clerk a t  World-Wide a t  Mr. Hale's instruction (SR 2 a t  103-04; SR 4 a t  93). 



A t  the instruction of the auditors, who were not sat isf ied with G.E. 3, a 

World-Wide 6nployee contacted Johnson & Jensen, a wholesale coin ccmpany tha t  

had been asked by M r .  Hale i n  August 1979 to place a value on these types of 

medallions (SR 3 a t  37) . See note 7, infra . Johnson & Jensen told the 

employee that the 27,000 bronze medallions r d n i n g  i n  hbrld-Wide's inventory 

could be sold for between "ten or f i f teen cents on the dollar" of the original 

appraised price (SR 3 a t  31-32). After performing the audit, the auditors 

required PJorld-Wide to write down the value of the medallions on 77orld-Wide's 

books (SR 4 a t  24-25). 

Evidence suggests tha t  Mr. Hale himself did not value h i s  medallions a t  

$225,000 for purposes other than h i s  exchange with World-Wide. M r .  Hale 

tes t i f ied  that  many of the medallions placed in World-Wide came from his per- 

sonal coin collection (SR 4 a t  107, 109, 116) . Neither M r .  Hale' s personal 

financial statements to banks, nor East Coast Coin's tax returns reflecting 

its assets, shmed a $225,000 valuation for the medallions swapped with 

World-Wide Coin. Rather, these documents reflect a valuation by Mr. Hale of 

no m r e  than $40,000, regardless of whether the medallions were i n  M r .  Zale's 

personal lpssession or  subject to h i s  control i n  East Coast Coin. (Ill a t  190, 

7/ We also note tha t  on August 30, 1979, Mr. Hale had written t o  Johnson & - 
Jensen, an auction house specializing in medallions, requesting "the 
appraisd value" of certain bicentennial medallions, identifying only 
types but not quantities of medallions (SR 2 a t  165-67; G.E. 10).  This 
l e t t e r  neither requested nor el ici ted an appraisal. As described by 
expert appraisers a t  the t r i a l  belm, an appraisal requires physical 
inspection and verification of quantity and quality (SR 2 a t  43). 
M r .  Hale's l e t t e r  did not produce a response £ran the addressee unt i l  

(footnote continued) 



The evidence demnstrated Mr. Hale's willingness to misappropriate Wrld- 

Wide's asse t s .  In  Ju ly  or August of 1979, Mr. Hale exdhanged a s i l v e r  p la te ,  

fo r  which the  then market p r ice  was only about $120 t o  $150, f o r  $2,000 mrth 

of gold jewelry, watches, and coins i n  World-Wide's inven toq .  When a World- 

Wide employee confronted Mr. Hale w i t h  t he  f a c t  that this [as not an equal 

exdhange, and that World-Wide had been melting s imilar  s i l v e r  p l a t e s  dam fo r  

scrap value, Mr. Hale t o ld  t he  employee he was wrong about the p l a t e ' s  value, 

s t a t i ng ,  "I own this place." Thereafter, the p l a t e  was put  i n  World-Wide's 

s h m a s e  and t h e  gold itm r a v e d  £ran inventory. SR 2 a t  116-18. Later, 

World-Wide acquired other  s i l v e r  p l a t e s  l i k e  M r .  Ijale's f o r  scrap value prices.  

A t  M r .  H a l e ' s  ins t ruct ion,  they were  scrapped. (SR 2 at  125-26) 

On July  28, 1981, because of an investigation i n t o  Mr. Hale 's  dealings 

with World-Wide by t h e  Secur i t ies  and Exchange Carmission, Mr. H a l e  and t h e  

other  tvm members of t h e  World-Wide board of d i rectors ,  both o f  whom were under 

h i s  control ,  m e t  to discuss h i s  300,000 share transaction w i t h  World-Wide. 

-vJorld-Wide's board minutes r e f l e c t  that M r .  H a l e  undertmk to  reverse t he  1979 

issuance of stock to  him by returniq a portion of t h e  300,000 shares in ex&ange 

7/ ( footnote continued) - 

June 18, 1980, when the auction house merely sen t  a l i s t i n g  of retail 
pr ices  during t h e  bicentennial (G.E. 10; SR 2 a t  186-88). World-Wide, 
of  course, routinely acquired its inventory, not a t  retail, b u t  a t  
wholesale. Indeed, i n  contras t  to t h e  mudh higher p r ices  on t h e  list 
that the  auction house s en t  to Mr. Hale, the testimony r e f l e c t s  t h a t  i n  
1979 the  auction hcuse i t s e l f  was paying l e s s  than a do l l a r  f o r  bronze 
bicentennial medallions (SR 2 a t  168). 

M r .  Hale wrote a similar letter to Malvin Hofkan, an associate a t  
Connecticut Mint, a manufacturer of  medallions f o r  c i t i e s  (SR 3, 4) .  
M r .  Hoffman simply sen t  Mr. Hale a l i s t i n g  of the  o r ig ina l  r e t a i l  pr ices  
f o r  the medallions. Id.  - 



for the remaining bronze medallions. (SR 4 a t  36-38, D.E. 7; SR 3 a t  42-43; 

SR 4 a t  9) By tha t  time, Mr. Hale knew that the Ccmmission muld bring an 

injunctive action against him (R 1 a t  283). Mr. Hale did not actually return 

the shares until  August 14, 1981 (R 1 a t  283). 

The World-Wide shares Mr. Hale returned in 1981 were mrthless ,  because there 

was no market for then (R  1 a t  297). Trading i n  World-Wide securities on the 

Boston Stock Exchange was l a t e r  suspended in October, and the stock was u l t i -  

mately delisted in Decenber 1981 (R 1 a t  298). 

2. Mr. Hale Makes and D i s s d n a t e s  to the Investing Public False 
Statements i n  Tender Offer Materials for  World-Wide Stcck and 
i n  Annual R e m r t s  Filed With the SEC. 

Within five days of the July 24, 1979 board of directors meeting a t  f i i ch  

he had assumed control of Mrld-Wide, M r .  Hale prepared materials for a tender 

offer  by him for  the rernaining shares of World-Wide stock. Under the head- 

ing "Background of the Offer," the offering materials falsely stated tha t  

World-Wide's board of directors had authorized the stock-for-medallions swap: 

[Tlhe Offeror agreed to purchase up to an additional 
300,000 new Shares fran the canpany a t  a * * * price 
of $.75 per share. Payment for these new shares was 
t o  be made i n  any canbination of gold, s i lver ,  coins, 
medals, o r  cash, with an independent appraisal of the 
inventory. The Board of D i r e c t o r s  u n ~ u s l y  approved 
the issuance of 300,000 Shares to Offeror for the 
described form of payment. 

SR 4 at  80-81; G.E. 2. On July 30, 1979, M r .  Hale arranged to  have World-Wide's 

transfer agent mil mpies of h i s  offer t o  each of the canpany's shareholders 

(SR 2 a t  89). The tender offer  documents r e re  also f i led with the Boston 

Stodk Exchange (SR 3 a t  103) . - 8/ 

8/ During the time Mr. Hale controlled World-Wide, its securities were - 
registered with the SEC. Mrld-Wide stock was l i s ted  on the Boston 
Stock Exchatlge through 1981 (SR 3 a t  102). 



World-Wide's annual reports on Form 10-K for  1979 and 1980 -- d o m e n t s  

prepared by Mr. Hale (SR 4 a t  10) and f i led  with the Exdhange (SR 3 a t  103) 

and with the SEC (G.E. 4, 5) -- a lso  falsely stated tha t  the board of directors  

had approved M r .  Hale's t ransfer  of bicentennial medallions wrth $225,000 t o  

World-Wide i n  exchange for  $225,000 mrth of Wrld-Wide stock. The annual 

report for  1979 further contained a fa l se  description of t he  independence of 

I Wrld-Wide's new board, s ta t ing  tha t  tw new directors -- Gregg Jones and 

I Floyd W. Seibert -- were outside directors;  a government expert t e s t i f i d  tha t  

I outside directors  muld be expected to be "impartial personCs] not connected 

with the canpany". (G.E. 4, 5, see S R  3 a t  104) I n  fact ,  both of these 

persons received the i r  sole  inm £ran ccmpanies M r .  Hale owned o r  controlled 

(SR 3 a t  4243;  SR 4 a t  9 ) .  Neither of t h e m  ever voted contrary t o  M r .  Hale's 

wishes. Id.  

3. Mr. Hale C d t s  Perjury During the Tr ia l  of an Action in Which the 
SM: Obtains an I n  junction and Other Equitable Relief Against Him 
Based Upon His Misconduct a t  World-Wide. 

On August 31, 1981, the  Securit ies and Exchange Cormission f i l ed  a c i v i l  

action i n  the United States  D i s t r i c t  Court for  the  Nomern  D i s t r i c t  of r ~ o r g i a  

against Wrld-Wide, M r .  Hale, and the directors under his control, Mr.  Seibert 

and Mr. Jones. The CQmnission a l l q e d  t h a t  the defendants had violated 

various provisions of the federal securi t ies  laws and sought a p e m e n t  

injunction against fur ther  violations and disgoryement of p ro f i t s  unlawfully 

obtained by Hale (G.E. 7c) .  m e  violations alleged in the  Cattnission's 

action related to the  stock-for-medallions-swap by Hale, a s  well as to other 

mtters not encanpassed by the  indictment in this cr ininal  case. - Id ,  

During the course of the  c i v i l  t r i a l ,  Mr. Hale gave the foll&rq f a l se  



t e s t h n y  concerning the  events t h a t  occurred a t  the  July  24, 1979 meeting o f  

World-Wide's board of directors:  

[Question by Mr .  Hale's attorney] After t h a t  conversation 
t h a t  you just  described was there a p r o p a l  to approve 
what you have cal led the infusion of merchandise o r  
inventory and what is sanetimes call[sic] the medallion 
f o r  stock transactions? 

[Mr. Hale] . Y e s .  I t o ld  Mr. Humphreys he  needed to go 
ahead and make a m t i o n  which he  did and M r .  McClendonCsicl 
seconded it a d  we did  pass it. 

Q. In  your opinion are the minutes of the  meeting which 
a r e  before this court  accurate and correct minutes? 

A. Yes,  they are. 

Q. Is there any uncertainty i n  your mind, Mr. Hale, a s  to 
whether the approval of the  transaction t h a t  you now 
described t o  t h e  court  a s  to whether they were o r  were not 
discussed a t  the meeting? 

A. There is no uncertainty a t  a l l .  

G.E. 7. As previously discussed, no such events took place a t  the board 

meeting. - 9/ 

Following the c i v i l  t r i a l ,  the court issued an opinion and entered a 

judgment enjoining Wrld-Wide, M r .  Hale and M r .  Seibert  £ran fur ther  violations 

of provisions of the federal  secur i t i es  laws. SEC v. World-Wide Coin Invest- 

m e n t s  Ltd., 567 F. Supp. 724 (N.D. Ga. 1983). - lo/  The court  a l so  directed 

9/ In  its opinion i n  the  c i v i l  action, the d i s t r i c t  court  (Hon. Robert L. - 
Vining) noted "[tlhe ,mssibil i ty t ha t  these [July 24, 19791 minutes w e r e  
fa l s i f i ed" .  - Id. a t  732. 

M r .  Hale re i te ra ted  h i s  f a l s e  t e s t h n y  a t  the trial i n  this criminal 
case. 

lo/  A consent judgment had previously been entered against  Mr. Jones. - 



M r .  Hale t o  disgorge 260,000 shares of World-Wide cannon stock as "wrongfully 

received benefits" and "profit[] £ran * * * [his] wrongdoing" i n  the stock-for- 

medallion swap. 567 F. Supp. a t  761. 

B. Course of Proceedings and Disposition B e l w  - M r .  Hale is Convicted 
of Six Counts of Securit ies Law Violations and One Count of Perjury. 

On August 22, 1984 M r .  H a l e  was indicted on s ix  counts of violating the 

federal securities laws and one count of perjury. The criminal trial was held 

before the Hon. Richard C. F r e e ~ n  £ran Decgtiber 4 through Decarber 10, 1984. 

On December 10, the jury returned a verdict  of gu i l ty  against M r .  Hale on a l l  

seven counts (SR 5 a t  93).  11/ - 

11/ Count 1 charged t h a t  M r .  H a l e  cumi t ted  fraud, i n  connection with the 
issuance of 300,000 shares of World-Wide securities to him i n  return fo r  
overvalued medallions, w i t h  respect t o  ( a )  the  value of the  medallions he 
gave World-Wide; (b) the  existence of approval by World-Wide's board of 
directors of the ex&ange of i ts stock for  Mr. Hale's medallions; (c) the  
value of World-Wide's equity; (d) the independence of World-Wide's board 
of directors ;  and (e) M r .  Hale's control of the board (all i n  violation of 
Sections 10(b) and 32(a) of the Securit ies Exchange A c t ,  15 U. S .C. 78 j (b) 
and 78f f (a ) ;  Ccmmission Rde lob-5, 17 C.F.R. 240.10b-5; and 18 U.S.C. 2 ) .  

Count 2 charged that M r .  Hale ccmnitted fraud i n  connection with his 
tender of fe r  for  World-Wide securities by misstating and ani t t ing ,  i n  the  
tender of fe r  docments, fac t s  re la t ing to  his acquisit ion of the 300,000 
shares of World-Wide securities, board approval fo r  that transaction, and 
d i l u t i m  of the value of outstanding shares of World-Wide (in violation 
of Sections 14(e) and 32(a) of the Securit ies Exchange Act, 15 U.S.C. 
78n(e) and 78ff ( a )  ) . 
Count 3 charged that Mr. H a l e  f a l s i f i ed  and caused to be fa l s i f ied  books, 
records and accounts kept by World-Wide, specif ical ly  a fa l se  "inventory 
recap" ( i n  violation of Section 13(b)(2)  of the Securi t ies  Exchange A c t ,  
15 U.S.C. 78m(b)(2), which requires publicly held canpanies to keep 
accurate internal  accounting records; Section 32(a) of the Securit ies 
Exchange A c t ;  and Carmission Rule 13b2-1, 17 C.F.R. 240.13b2-1). 

( footnote continued) 



On February 1, 1985, the court sentenced M r .  Hale to serve five years ' 

imprisomnt, and t o  pay fines totalling $60,000, on counts tm through seven 

(SR a t  112). - 12/ On C m t  One, the court sentenced Mr. Hale t o  five years' 

imprisoninent t o  run consecutively to the five years' inrprisonment t o  be 

served on the other c m t s  but suspended the execution of the mt one 

sentence and placed Mr. Mle on probation on that count for five years. - Id. 

The court knpsed tw special conditions of the probation, prohibiting 

Mr. Hale fran serving as an officer or director of a publicly-held ccmpany and 

requiring him to pay restitution of $175,000 to  canpensate World-Wide for its 

11/ (footnote continued) - 

Count 4 charged that Mr. Hale caused World-Wide to f i l e  a false and mis- 
leading annual r e p r t  on Form 10-K for the carrpany's fiscal year ending 
July 31, 1979 with respect t o  the independence of World-Wide's directors 
and the value of World-Wide's inventory (in violation of Sections 13(a) 
and 32(a) of the Securities Exchange Act, 15 U.S.C. 78m(a) and 7nff(a) ; 
and C d s s i o n  Rule 13a-1, 17 C.F.R. 240.13a-1). 

Count 5 charged that M r .  Hale caused false and misleading statements of 
material facts t o  be made in  World-Wide's annual report on Form 10-K for 
its fiscal year ending July 31, 1980, regarding the value of the 
medallions M r .  Hale contributed t o  World-Wide's inventory in exchange for 
300,000 shares of its stock ( in  violation of Sections 13(a) and 32(a) of 
the Securities Exchange A c t ;  and C d s s i o n  Rule 1%-1). 

Count 6 charged that Mr. Hale wilfully and kndngly  caused World-Wide 
to keep and maintain a corporate minute book which contained an entry 
stating that the board had approved the issuance to  M r .  Hale of 300,000 
shares of World-Wide stock when that entry was false (in violation of 
Sctions 13(b) (2)  and 32(a) of the Securities Exchange Act; C d s s i o n  
Rule 13(b)(2)-1; and 18 U.S.C. 2 ) .  

Count 7 charged that iW. Hale carPnitted perjury before the court in the 
Carcmnission's c ivi l  action regarding the accuracy of the July 24, 1979 
minutes of the meeting of the board of directors (in violation of 18 
U.S.C. 1623). 

12/ A fine of $10,000 was h p s e d  on each of these counts. - 



loss  i n  t-he stock-for-medallions transaction. (SR a t  113). 

On June 13, 1985, defendant f i l e d  a m t i o n  to reduce h i s  sentence under 

Rule 35 of the Federal Rules of Criminal Procedure. The government has  

opposed the mt ion ,  wh ich  ramins sub judice on the date  this b r i e f  is  f i l ed .  

C . Standard of  Review 

Appellant's challenge t o  the  d i s t r i c t  court's jury instructions on Count 

One of  the  indictment does not d m n s t r a t e  reversible e r ror  because the  instruc- 

t i ons  were correct. See United States  v. Sans, 731 F.2d 1521, 1529 ( l l th  C i r .  - 
1984). 

Appellant's arguments t h a t  criminal prosecution, and r e s t i t u t i on  as a 

condition of p rob t ion ,  are barred, either by res  judicata o r  by co l l a t e r a l  

estoppel, may not  be considered here when they are advanced f o r  the f i r s t  

time, because there  was no p la in  e r ror  or m i f e s t  i n ju s t i ce  i n  the prosecution 

and sentence. Similarly, his argument of prosecutorial vindictiveness, f o r  

which there is no evidentiary support, my not be considered n m  fo r  the 

first time. United S ta tes  v. Lueck, 678 F.2d 895, 904 ( l l th Cir. 1982). 

Both arguments also are legal ly  incorrect. United S ta tes  v. Mumford, 630 

F. 2d 1023 (4th Cir. 1980) ; United S ta tes  v. Goodwin, 457 U.S. 368 (1982). 

Appellant's challenge to the award of  r e s t i t u t i on  f a i l s  t o  d m n s t r a t e  abuse 

of discret ion by the  district court. United S ta tes  v. Jones, 712 F.2d 1316, 

1323 (9th C i r . ) ,  ce r t .  denied, 104 S.Ct. 434 (1983). 



Defendant challenges t he  t r i a l  court's refusal  t o  give h i s  requested 

instruction to the jury on Count One of the indictment requiring the jury 

to u n a n h u s l y  determine tihich of the three subsections o f  Rule lob-5 h i s  

conduct violated. This argument must f a i l  s ince it is based on a decision 

which t h i s  Court has held i n a p p s i t e  to a charge such a s  the one involved i n  

this case. Because Rule lob-5 concerns only one centra l  concept - fraud in 

the purchase o r  s a l e  of secur i t i es  -- t h e  trial. court's instructions wre 

proper, and the jury should not have been required to engage in a semantic 

exercise concerning t h e  precise category of fraud in to  hi& it muld  parcel  

defendant's conduct. 

Defendant's contentions regarding the propriety of  brirqing this criminal 

action and of the t r i a l  cou r t ' s  imposition of r e s t i t u t i on  on Count One are 

equally meritless. Criminal prosecution and r e s t i t u t i on  a r e  not precluded by 

the  S X ' s  p r io r  c i v i l  s u i t  against defendant. Moreover, res t i tu t ion  is 

appropriate here because defendant has not made World-Wide whole f o r  its loss  

of  $175,000 in 1979 by returning mr th l e s s  stock i n  1981 and 1983. Finally, 

defendant' s belated, and t o t a l l y  unsubstantiated, a l legat ion of  prosecutorial 

vindictiveness fails t o  reach a threshhold level  requiring any fur ther  judicial  

at tention.  



STATEMENT OF JURISDIaION 

This is an appeal fran a final jdgment of a federal d is t r ic t  court. 

The jurisdiction of this Court is founded on Title 28, United States Code, 

Section 1291. 



ARGUMENT AND CITATION OF IvmK)RITY 

I. THE TKIAL COURT'S CHARGE ON COUNT ONE OE THE: INDICIMENT WAS PROPER 
AND THERE IS NO RISK THAT THE JURY'S VERDICI"W NOT UNANIMOUS. 

Defendant challenges h i s  conviction on Count One of the indictment of 

violating the an t i f r ad  provisions of Section 10(b) of the Securities Exchange 

Act and C d s s i o n  Rule lob-5. The three subsections of Rule lob-5 make it 

unlawful, in connection with the purchase or sale of a security, for any 

person (a )  t o  employ "any device, schgne, or  ar t i f ice  t o  defraud," (b) t o  

make any false or  misleading statement of material fact or  (c)  t o  engage in  

"any act,  practice, or  course of business whidh operates * * * as  a fraud or 

deceit u p  any person." Defendant does not contend that the evidence was 

insufficient to  support the jury's verdict: indeed, he does not even deny 

that he c d t t e d  each of the acts set forth in  Count One. Nor does he argue 

that the instruction on this  count given by the court belm misstatel the 

securities law. Defendant's only argument ( B r .  17-21) is that the court erred 

i n  refusing t o  give a requested instruction which wuld have awnishe? the 

jury i3at it could not convict Mr. Hale unless "a l l  twelve jurors agreecd] as 

t o  the subsection violated." Such an instruction was unnecessary and muld 

have been improper. 

Defendant relies on United States v. Gipson, 553 F.2d 453 (5th C i r .  1977), 

for the proposition that the jury verdict here must be s e t  aside because it 

does not contain distinct findings for the three subsections of Rule lob-5. In 

Gipson, the defendant was convicted of violating a statute which mde it 

unlawful kncwingly to receive, conceal, store, barter, s e l l  or d i spse  of a 

stolen mator vehicle. The dis t r ic t  court in that case instructed the jury 

that it could convict the defendant i f  sane but not a l l  nmibers found that he 



c d t t e d  one violative ac t  and others found he c d t t e d  another, fo r  

example, i f  sane menribers of the juy found only tha t  he  received a stolen 

vehicle, While other maribers found only that he sold a stolen vehicle. The 

mwt of Appeals reversed the  conviction because the lcwer court's instruction 

"my have judicially sanctioned a non-unanhus verdict." Id. a t  457. The 

court based its decision on the ground tha t  the l m r  court ' s  instruction 

failed t o  distinguish between the  " t m  d i s t inc t  conceptual groupings" of ac t s  

covered by the  s ta tute:  (1) receiving, concealing and storing, and ( 2 )  bar- 

tering, se l l ing  and disposing. - Id. a t  458. The defendant was en t i t l ed  to  a 

u n a n h u s  determination regarding these tvm d i s t inc t  e lments  cglrprehended by 

the statute:  "the housing of stolen vehicles, * * * [as] distinct * * * f r ~ n  

* * * dealing with the  marketing of stolen vehicles." - Id. 

As this Court made clear, haeve r ,  in its subsequent decision i n  United 

States v. Acosta, 748 F.2d 577 (11th C i r .  1984), "without tm or more such 

groupings, Gipson has no application." 748 F.2d a t  582. I n  Acosta, the 

defendant had been charged with embezzling, abstracting, purloining, o r  

wilfully misapplying moneys; t he  Court found that the ac ts  enccknpassed by the  

charge i n  t h a t  case concerned a single conceptual grouping -- a taking. 

Similarly, the violation of any of the three subsections of Rule 10b5 ,  

charged i n  Count One here, concerns only one conceptual grouping -- fraud. 

That the provisions of Rule lob-5 enccmpass only one conceptual groupirxj 

is established by the  Gipson opinion i t s e l f .  The court there explained t h a t  

where, as  here, the same behavior consti tutes tm o r  mre ac ts  proscribed by 

the s ta tu te ,  then the  ac t s  proscribed by the  s t a tu t e  f a l l  i n to  the  same 

conceptual category. 533 F.2d a t  458. For example, keeping a stolen vehicle 



i n  a c e r t a in  place may a n s t i t u t e  both storing and concealing. - Id. With 

respect  to the Rule lob-5 viola t ions  charged i n  this case, the same ac t ,  

e.g., using a f a l s e  c o w r a t e  minute to obtain 300,000 shares of stock, is 

not  only a f a l s e  or mi s l ead iq  s ta tanent  v iola t ing subsection (b) of Rule 

lob-5 bu t  also an "act ,  p rac t ice  o r  course of business which operates * * * 

as a fraud" i n  viola t ion of subsection (c), and may be  part of a "schene * * * 

to defraud" in viola t ion of subsection (a).  There is no requirement that the 

jury c a t q o r i z e  each fraudulent act charged by the  indictment i n t o  one of 

these subsections. Where the offense involves only a s ing le  conceptual 

grouping, a jury verdic t  is deaned unanimus "despite differences among the 

jurors as t o  which of the  intra-group acts the defendant c d t t e d . "  Gipson, 

553 F.2d a t  458; United S ta tes  v. Sutherland, 656 F.2d 1181, 1202 (5th C i r .  

1981). See also United S ta tes  v. Freeman, 619 F.2d 1112, 1119 (5th  C i r .  

1980) (elements of mil fraud offense charged i n  an indictment al leging 

"conspiracy o r  schane" f a l l  i n t o  a s ingle  conceptual group). 

Thus, the ins t ruct ion requested by the defendant i n  this case m u l d  have 

imp3sed an improper and unnecessary burden on the  jury. - 13/ 

Count One of the  indictment charged that defendant violated Fble lob-5 
by engaging i n  fraud with respect t o  a n&r of  matters, including the 
value o f  the medallions exchanged for World-Wide stock, t h e  board's  
approval of the  issuance of the stock to him, the value o f  Wrld-Wide's 
eqtdty a f t e r  the stock-for-Wallion t rans fe r ,  and t he  independence of 
the board. We do not understand defendant to challenge t h e  jury' s 
verdic t  on the ground t h a t  it did not reach unanimity w i t h  respect to 
the p c k i c u l a r  fraudulent a c t s  c a n i t t e d  by him. Such an argument m u l d  
be without merit .  

(footnote continued) 



11. NEITHER THIS CRIMINAL ACI'ION, NOR THE RESTITUTION LMWSED ON DEFENlWT 
I N  THIS ACTION AS A CONDITION OF PROBATION, WAS B A ~ W D  BY THE PRIOR 
CIVIL ACTION BRCUGHT BY THE SEC; NOR DID THE DISTRICT CX)UEIT ABUSE 
ITS DISCRETION I N  ORDERING RESTITUI'ION . 
A. The pr ior  SEC c i v i l  action cannot operate a s  r e s  judicata 

to bar t h i s  criminal action. 

Defendant argues on appeal, f o r  the f i r s t  time in t h i s  case, that this 

criminal prosecution was precluded by the dcctrine of res  judicata because of  

the pr ior  c i v i l  l i t i ga t ion  broucjht by the SM: in Which defendant was found to 

have violated cer ta in  provisions of the securities laws, enjoined f r a n  f u t u r e  

violations of those provisions and ordered to disgorge his fraudulently obtained 

p r o f i t s  (Br. 21, 40-43). Absent p la in  e r ror  or manifest in jus t ice ,  neither 

of W h i c h  is present here, an issue advanced for  the f i r s t  t h e  on appeal w i l l  

not  be considered by the appellate court. See United States  v. Luedk, 678 

F.2d 895, 904 ( l l th C i r .  1982); United States  v. Lockett, 674 F.2d 843, 

854-55 ( l l t h  C i r .  1982). 

Even i f  it were appropriate to consider Mr. Hale's r e s  judicata argument 

for the f i r s t  time a t  this l a t e  date,  such an arqument was squarely rejectd 

i n  United S ta tes  v. W o r d ,  630 F.2d 1023 (4th C i r .  1980), which refused t o  

give res judicata e f fec t ,  i n  a criminal secur i t i es  fraud prosecution, t o  a pr ior  

13/ (footnote continued) - 
Where, a s  here, "a jury returns a gu i l t y  verdict  on an indictment charging 
several ac t s  in the  conjunctive, * * * the  verdict  stands i f  the evidence 
is suf f ic ien t  with respect to any one of t he  acts charged." Turner v. 
United States ,  396 U.S. 398, 420 (1970). In  any event, each of t he  
par t icular  fraudulent a c t s  alleged in  Count One is a l so  a l l q e d  in one 
or m r e  of the other s i x  counts. By convicting defendant on each of  
those s i x  counts, each rneiriber of the jury c lear ly  found thak he was a l so  
gu i l ty  of the par t iculars  charged i n  Count One. - Cf. Acos ta ,  748 F.2d at  
580-81. 



SEC injunctive action. The court there held that civil  and criminal actions 

under the federal securities laws are "two separate causes of action" (id. - 
a t  1027 n.4) and, in particular, that an SEC carrplaint for prospective injunc- 

tive relief is "an equitable action which is in many respects sui generis." 

Id. a t  1027. Because a criminal action for securities fraud has different - 
renedies, elanents, and burdens of proof than a civil action, the Fourth 

Circuit concluded that the SEC's earlier failure to obtain an injunction 

against the defendant could not bar crimindl prosecution by the government. 

In supprt  of his a r p e n t  that the SEC's successful litigation against 

him should have barred this criminal action, defendant erroneously relies upon 

dictum in Dranm v. United States, 307 F. 2d 545 (8th C i r  . 1962), that res 

judicata can apply fran a civil  action to  a criminal case. In Dranm, the 

Court of Appeals for the Eighth Circuit, in affirming a criminal conviction 

for m a i l  fraud and wire fraud, upheld the t r i a l  court's denial of the appellant's 

rmtion to dismiss the indictment, made on the grounds that the criminal case 

was barred by a prior bankruptcy proceeding. - Id. a t  556. The Court of Appeals 

held that res judicata -was inapplicable to the decision in the bankruptcy 

proceeding because the object of that prior civil action was not the same as 

the punishment sought in the subsequent criminal case. Id. a t  556-57. It  

observed, hawever, that preclusive doctrines mu ld  apply i f  "both actions are 

basel uLmn the same facts and both have as their object 'punishment'." - Id. 

a t  556. But,  as the Fourth Circuit recognized in Mumford, an SIX enforcement 

action is equitable i n  nature, having as its end prospective injunctive 

relief, not punishment. 630 F.2d a t  1027. Thus, even accepting the dictum 



i n  Dranow, it m l d  have no application i n  t h i s  case. 14/ - 

This r e s u l t  is consistent  with public policy and with Congressional i n t en t  

to provide fo r  both c i v i l  and criminal enforcement o f  the  federal  secur i t i es  

laws. See, e.g., Section 27 of  t h e  Secur i t ies  Exchange A c t ,  15 U.S.C. 78aa. 

The Suprene Court has  held t ha t ,  when a s t a t u t e  provides f o r  both types of 

enforcement, the government is not required to make an elect ion of renedies. 

The Court observed t ha t  

it m u l d  s t u l t i f y  enforcenent of federal  law t o  require a 
governmental agency * * * to choose e i t he r  to forgo recan- 
mendation of a criminal prosecution once it seeks c i v i l  
r e l i e f ,  or to defer c i v i l  proceedings pendirq the ultimate 
outcane of  a criminal trial. 

U n i t e d  S ta tes  v. Kordel, 397 U.S. 1, 11 (1970). 15/ The caribination of c i v i l  - 

and criminal enforcement of the securities l a w s  against  the  same transgressor, 

a r i s ing  out of ident ical  fac t s ,  has  been repeatedly upheld. SM: v. F i r s t  

Financial Group of  Texas, Inc., 659 F.2d 660, 666-67 (5th Cir .  1981); SIX v. 

Dresser Industries,  Inc., 628 F.2d 1368, 1376-77 (D.C. C i r . )  (en banc), cert. 

denied, 449 U . S . 993 ( 1980) . 
The g o v e m e n t  should not be precluded f r m  bringing a criminal action,  

or seeking r e s t i t u t i on  i n  a successful prosecution where appropriate, simply 

14/ Defendant also relies on dictum in Y a t e s  v. United S ta tes ,  354 U .S. 298 - 
(1957). That case, however, involved the collateral estoppel e f f ec t  in  
a criminal case of determinations made i n  a p r i o r  c i v i l  ac t ion  and did  
not even suggest that a p r io r  c i v i l  decision m y  have the bar e f f e c t  o f  
r e s  judicata i n  a criminal case. The appl icabi l i ty  o f  t h e  dcctr ine  of 
collateral estoppel is discussed in f ra ,  pages 27-28. 

15/ See also United S ta tes  v. Alexander, 743 F. 2d 472, 476 (7 th  Cir .  - 
1984), involving a similar p i n t  regarding co l l a t e r a l  estoppel, c i t i n g  
Standefer v. United Sta tes ,  447 U.S. 10 (1980), f o r  the proposition 
t h a t  "co l la te ra l  estoppel e f f ec t s  f ran  noncriminal t o  criminal pr* 
ceedings should be recognized sparingly." 



because an agency has brought a prior civil action against the defendant 

arising out of the same facts. The imprtance of this principle is illustrated 

by the present case, where, because of the need to  protect the investing 

public by halting fraud, the SM: initiated its civil action before the ful l  

scope of the defendant's fraud had been discovered. If defendant's argument 

were correct, it muld mean that i n  the future the SEC might be forced to  

abstain frcm bringing an urgently needed injunctive action until a determina- 

tion as to  the appropriateness of a criminal prosecution could be made. - 16/ 

B. Defendant's disgorgent  of mrthless stock in the prior civil  
suit  did not preclude the district  court f r a  ordering him to  
make restitution of $175,000 t o  Wrld-Wide for its loss f r a  
the transaction charged in Count One. 

The t r i a l  court suspended defendant's sentence of five years' imprison- 

ment on Count One of the indictment, but exercised i t s  discretion under 18 

U.S.C. 3651 to  andition probation on defendant's payment of $175,000 i n  

restitution to  World-Wide to cunpensate it for i t s  loss frcmthe fraudulent 

stock-for-medallions transaction charged in that count. Defendant challenges 

the restitution, arguing that in the prior civil  action brought against him 

by the SEC, Judge Vining determined the appropriate m u n t  of restitution due 

t o  World-Wide when he ordered him to  disgorge 260,000 shares of World-Wide 

stock. - 17/ According to  defendant, the principle of collateral estoppel prevents 

16/ We note that, even i f  res judicata precluded defendant's prosecution for - - 
securities law violations, it could not bar lxis prosecution for per jury. 

17/ This figure represented the difference between the 300,000 shares - 
originally received by M r .  Hale and the 40,000 shares which could 
have been purchased with the $30,000 received by World-Wide f rm 
melting d m  the silver medallions. 



the  government £ran re- l i t igat ing the issue of  res t i tu t ion .  Defendant also 

contends that, even i f  co l l a t e r a l  estoppel does not apply, h i s  disgorgenent 

fu l l y  ccmpensated World-Wide for  its loss  f ran  the  fraud charged i n  Count One 

of the  indictment, so that  further r e s t i t u t i on  m u l d  be improper. Neither 

contention is correct .  

1. Col la teral  estoppel did not bar res t i tu t ion .  

Collateral  estoppel only precludes the r e l i t i ga t i on  of issues  ac tua l ly  

decided i n  the  pr io r  case which were essent ia l  t o  the outcane of  that action. 

Y a t e s  v. United States ,  354 U.S. 298, 336; United S ta tes  v. Mumford, 630 F.2d 

a t  1027. Contrary t o  defendant's repeated assert ions ( B r .  22, 23, 24, 25, 

26), the issue of r e s t i t u t i on  was not even raised,  much less l i t i ga t ed  o r  

decided, i n  the  SEC action.  There was no finding in  t h a t  case, as defendant 

claims ( B r .  26), that, because of defendant's disgorgenent of stock t o  

World-Wide, "no futher r e s t i t u t i on  was required." 

In  the SEC action, Judge Vining did not order res t i tu t ion .  H e  ordered 

M r .  Hale t o  disgorge 260,000 shares of World-Wide stock, representing Hale's 

"wrongfully received benef i ts  f ran the fraudulent swap of overvalued medallions 

fo r  stxk." 567 F. Supp. a t  761. (mphasis supplied). This d id  not, however, 

resolve the  question of ccmpensating Wrld-Wide for  i ts loss  £ran t h a t  trans- 

action -- the function of r e s t i t u t i on  i n  this criminal proceeding. - See 15 

U.S.C. 3651, which provides t h a t ,  as a condition of probation, the  defendant 

"my be  required t o  m k e  r e s t i t u t i on  or reparation t o  aggrieved pa r t i e s  f o r  

actual  damages o r  loss  caused by the  offense for  which conviction was had." 



Thus, t h e  disgorgement ordered in t h e  SEC action against M r .  Hale i s  

not equivalent to tifie r e s t i t u t i on  ordered here. Indeed, i n  his World-Wide 

opinion, ~ u d g e  ~ i n i n g  c i t ed  SEC v. Cmmealth Securit ies,  Inc . , 574 F .2d 90 

(2d C i r .  1978), i n  s u p p r t  of the p i n t  that 

the court's p e r  to order * * * [disgorgment] extends 
only to the  arrrount, w i t h  in terest ,  by which the  
deferadants proEited £ran their wrongdoing. 

567 F. Supp. a t  761. Judge Vining's order to return 260,000 shares merely 

rescinded the  fraudulent issuance of 300,000 shares (alluding c red i t  for  the  

$30,000 realized fran the  melting d m  of s i l ve r  i t e n s ) .  It did not p i p r t  to 

make World-Wide whole for  t he  losses it suffered i n  the  stock-for-medallion 

transaction. These losses a r e  canpensated by the  res t i tu t ion  i n p s e d  a s  a 

condition of probation i n  t h i s  criminal action. - 18/ 

Accordingly, the  disgorgement ordered in the c i v i l  action m o t  

co l la te ra l ly  estop the imps i t i on  of res t i tu t ion  here. 

2. The d i s t r i c t  court ' s  decision to condition M r .  Hale's 
probation on the  payment of $175,000 i n  res t i tu t ion  
to World-Wide was a proper exercise of its discretion.  

A s  appellant adknowledges ( B r .  36), a d i s t r i c t  court's decisions regard- 

ing prdmtion are "within the t r i a l  judge's broad discretion." United States  

The purpose of disgorgement i n  a Canmission enforcenent action is not 
to  canpensate the victims of the defendant's wrongful acts ;  disgorge- 
rne!:t-, serves to  deprive the  wrong-doer of h i s  i l l-gotten prof i t s ,  thus 
discouraging future violations of the securi t ies  laws. See SM: v. Blat t ,  
583 F.2d 1325 (5th C i r .  1978). In  m e  cases, the disgorged p ro f i t s  
a r e  paid to the  United States  Treasury ra ther  than being given to the 
defendant's victims. Where, unlike here, the victim actually is c m  
pensated f r m  the defendant's disgorgment, the  defendant wuld ,  to  the 
extent of such canpensation, not  be further required to make res t i tu t ion .  
Here, as we shw,  infra  pp. 29-32, the disgorged shares of stock were 
mrthless and therefore cannot o f f se t  res t i tut ion.  



v. McMichael, 699 F.2d 193, 194 (4th C i r .  1983): United States  v. Jones, 712 

F.2d 1316, 1323 (9th C i r . )  , cert. denied, 104 S. Ct. 434 (1983) (section 3651 

gives court "broad discretion").  One of the conditions which a trial judge 

may impose upon probation is the payment of rest i tut ion,  U n i t e d  States v. 

Johnson, 700 F.2d 699, 701 (11th C i r .  1983), and his determination in  t h i s  

regard is only t o  be reviewed fo r  an abuse of discretion. See, e.g., -- 
United States v. Carson, 669 F.2d 216, 217 n.2 (5th C i r .  1982) . 19/ - 

Defendant does not contest on appeal tha t  World-Wide suffered a loss of 

$175,000 a t  the time of the stock-for-medallions transaction. 20/ Rather, he 

I argues tha t  World-Wide was made whole for this loss by his return of the 

I 

shares he obtained fo r  those medallions. - 21/ H e  claims tha t  this i s  so, 

I 

19/ The t r i a l  court's determinations of f ac t  may he reversed only for  clear - 
error.  Anderson v. City of B e s s m r  City, i05 S. Ct . 1504, i513 (1985) , 
ci ted i n  United States  v. Kuna, 760 F.2d 813 (7th C i r .  1985). 

20/ As Judge F r e m  observed a t  the sentencing hearing belm ( R 3  a t  113): - 

There i s  ample evidence tha t  the medallions were  over- 
valued by $1 75,000.00. 

I n  award- res t i tu t ion  i n  this case, Judge Freenan properly re l ied  
upon the determination made i n  the SEC c i v i l  action that hbrld-Wide 
was defrauded of $175,000 i n  the stock-for-medallions transaction. 
Under certain circumstances, courts have even all- the m u n t  of 
res t i tu t ion  to be established by determinations t o  be made i n  c i v i l  
l i t i ga t ion  which was yet t o  be c q l e t e d .  United States  v. Barringer, 
712 F.2d 60, 63 (4th C i r .  1983) ( res t i tu t ion  ordered fran a t r u s t  fund 
established by the court i n  the m u n t  of judgment t o  be rendered i n  
c i v i l  l i t i ga t ion  between defendant and his former arrployer); see United 
States v. Savage, 440 F.2d 1237, 1239 (5th C i r .  1971) (defendant required 
t o  negotiate during next twelve mnths  with persons having claims against 
him and to make res t i tu t ion  accordingly). 

21/ As previously noted, the district court i n  the c i v i l  action i n  1983 - 
ortlered M r .  Hale to return 260,000 shares t o  hbrld-Wide. M r .  Hale 
canplied w i t h  t h a t  order by returning t o  World-Wide the difference 
between 260,000 shares and the 195,702 shares he had returned i n  the 
"reversal" transaction i n  1981 (see p.11 supra). 



regardless of whether those shares were wrthless a t  the time he returned 

then. His arguinent is prenisd on the contention that  the only loss resulting 

fron his fraud in  obtaining 300,000 shares of Pbrld-Wide stock was the dilution 

i n  s t a k  value suffered by the other shareholders (Br .  28-29). 

This very argument was rejected by the Fifth Circuit i n  Hmper v. Wuntain 

States Securities Corporation, 282 F. 2d 195 (5th C i r .  1960), an action i n  

which a corporatian sued former officers who had fraudulently induced it t o  

issue st&k t o  than. The Cmrt of Appeals explained the plaintiff corpration' s 

loss as follws:  

?he theory of the canplaint is not that  it lost 700,000 
shares of stock. Rather, it lost  that 700,000 shares 
of its stock a t  its then current value muld have pro- 
cured in the acquisition of new properties. 

Id. a t  208. The canpany in  Hooper actually lost  the value of 700,000 shares; - 
thus, it muld not be fully canpensated by the mere return of those shares 

a t  a time when the stock had fallen in  value. Id. Similarly, because World- - 
Wide was defrauded into issuing shares to Mr. Hale in  return for overvalued 

mdallions, it los t  the opportunity to exchange shares having a market value 

of $175,000 for assets of equivalent value. Thus, Mr. Hale's fraud caused 

World-Wide t o  lose what the shares he obtained would -- a t  their  then value of 

$175,000 - "have procured in the acquisition of new properties"; and the 

later  return to World-Wide of wrthless shares of stock did not, as  M r .  Hale 

contends, make the cc~npany whole. As the court aptly stated in Hooper: "If 

-- as w very much doubt -- accmntants wuld support any such contention as 

a mnsequence of the esoteric mysteries of the double entry system, * * * the 

law w i t h  i ts eye on reality wuld have t o  part ccmpany with such purists." 

Id. at 203 (citation omitted). - 



In s u p p r t  of h i s  contention that  the return of World-Wide shares was a 

"wash" transaction -- a return t o  the s tatus quo before the fraud -- defendant 

re l ies  ( B r .  30-32) on the t e s t h n y  of James Dykhouse, an accountant. That 

evidence, h m v e r ,  does not withstand scrutiny and clearly did not persuade 

the d i s t r i c t  court. - See R3 a t  72 ("1 don't believe tha t  for one minute, and 

I don't  buy tha t  argument"). M r .  DyKhousels t e s t h n y  f a i l s  to establish tha t  

the shares returned to  Wrld-Wide, ei ther  i n  1981 or  i n  1983, were mrth 

anything near the i r  value when they were taken in 1979. M r .  Dykhouse, i n  

accounting for  the August 1981 reversal of Mr. Hale's 300,000 share purchase, 

treated the stock as  having the same value tha t  it had i n  1979. (R3 a t  8 ) .  

He relied on a public quotation of 75 cents a share as  the price a t  mich  a 

market maker i n  July 1981 was willing t o  s e l l  World-Wide's shares. (R3 a t  

104-105) . - 22/ He admitted, h w v e r ,  t h a t  he had made no a t t q t  t o  discover 

whether, i n  the l a t t e r  portion of 1981 when M r .  Hale returned 195,702 shares, 

World-Wide's securities actually were traded (R2 a t  283, Main Hurdmn Report 

a t  4) .  In fact ,  World-Wide stock did not trade a t  a l l  a f t e r  June 21, 1981, 

( R l  a t  297) ; M r .  Hale returned h i s  stock on August 14, 1981 (Rl a t  283) . 
Since M r .  Dykhouse did not wen investigate whether Wrld-Wide stock was 

salable i n  1981 -- o r  1983 --his t e s t k n y  does not rebut the Gbvement 's 

evidence that  there was no market for World-Wide securities a t  tha t  t ine. 

22/ Under the Securities Exchange Act, a market maker is required t o  be - 
ready to buy or  s e l l  a limited amount of the quoted security a t  a l l  
t imes.  Section 3(a)(38),  15 U.S.C. 7&(a)(38). - See R1 a t  297. In 
public quotation media, mrke t  makers signal the i r  p s i t i o n  a s  market 
rakers by entering buy and s e l l  quotations, known a s  "bid" and "ask" 
cpotat iok.  See generally L. L ~ 1 1  & J. Buckley, The Over-the-counter 
Securities Markets 167, 169 (4th ed. 1981). 



See R1 a t  297-98. Significantly,  in December 1981, due to the  secur i ty ' s  - 

inact ivi ty ,  the  Boston Stock Exchange del is ted World-Wide stock (sR3 a t  102; 

Thus, while Judge V i n i q  i n  the  SEX2 act ion had determined t h a t  World- 

Wide's loss  f r m  issuixq the 300,000 shares, which were then trading a t  75 

cents,  was $175,000, t he  Government's evidence here was t h a t  its r m n s e  

f r m  the re turn of 260,000 shares, fo r  which there  was m market, was nothing. 

A s  explained to the  court  a t  sentencing, it was a s  i f  a th ie f  had s tolen a 

wagon of perishable f r u i t  and returned it to the r igh t fu l  me r  a f t e r  it had 

rot ted ( R 3  a t  64). 

3. Appellant's addit ional at tacks on the order of 
r e s t i t u t i on  a r e  without merit. 

Defendant incorrectly s t a t e s  ( B r .  36) t h a t  t h e  provisions of  18 U.S.C. 

3579 apply to his sentence. That s t a tu t e  authorizes a court  t o  order res t i tu -  

t i o n  a s  an element of a sentence. Resti tution i n  this case was impsd, not 

under t h a t  s t a tu t e ,  bu t  ra ther  as a condition of probation, a s  authorized under 

t h e  Probation Act, 18 U.S.C. 3651 (R3 a t  60). Thus, the guicielines for  

res t i tu t ion  i n  Section 3579 do mt apply here. 

23/ Mr. Hale was personally responsible fo r  World-Wide s tock 's  decline i n  - 
value. The Main Hurdman R e p o r t  on which defendant r e l i e s  ( ~ r .  30-32) 
s t a t e s  t h a t  between Ju ly  31, 1979 (approximately t he  time defendant 
gained control of Wrld-Wide) and July 31, 1982, Wrld-Wide' s t o t a l  
assets decreased f ran $2,157,886 to $13,533 (Main Hurdman Report a t  2 ) .  
Bctween the  time defendant gained control of World-Wide and Ju ly  1981, 
t h e  number of the  ccmpany's q l o y e e s  was reduced fran 40 to 3. 567 
F. Supp. at  729. Judge Vining found Mr. Hale t o  be the  pr incipal  
a rch i tec t  o f  World-Wide's eventual destruction. See World-Wide, 567 F. 
Supp. a t  752. The trial court here,  addressing Mr. Hale's counsel, 
s ta ted  that " t h i s  man's conduct has largely been r e s p n s i b l e  fo r  the  
f a i l u r e  of t h a t  corporation." R3 a t  72. 



In  addition, defendant's assertion (Br.  33-34, 39) t h a t  debts =re allegedly 

wed him by Wrld-Wide is irrelevent under the Probation A c t ,  which does not 

permit of fse t  i n  t h i s  si tuation. The probation s t a tu t e  requires res t i tu t ion  

t o  tlirectly related t o  the loss caused by an a c t  for which the defendant 

was convicted. See United States  v. Johnson, 700 F.2d a t  701; United States  

v. McMichael, 699 F.2d a t  195. In any event, even i f  it were proper for  the 

d i s t r i c t  court t o  consider an o f f se t  re la t ing t o  matters outside the charges 

in the indictment, Judge E'reerrran was ent i t led to re jec t  M r .  Hale's claim that 

he had made loans to World-Wide. The existence of those loans was supported 

only by Mr. Hale's own testimony -- the t e s t imny  of a person L~I-IO was convicted 

of perjury i n  this proceeding. Having observed M r .  Hale's testimony, Judge 

FYegMn was ent i t led to disbelieve it in entering his order of res t i tut ion.  

See United States  v. Grayson, 438 U.S. 41 (1978). 

Nor can defendant draw support for the existence of these loans from 

M r .  Dykhouse's report. Contrary to h i s  assertion (Br .  30), the r e p r t w a s  

not an audit; in fact ,  a s  both the report and its author stated, a f u l l  audit  

of World-Wide was impossible under the circuinstances, due t o  World-Wide's 

lack of docmentation an3 lack of a cer t i f ied  audit  fo r  the pr ior  year ( ~ 3  

a t  18, 103, 105-106). The report  i t s e l f  necessarily r e l i e s  i n  many instances 

on M r .  Hale's own oral o r  writ ten claimed substantiation, without any indepen- 

dent sources of proof such a s  executed prQnissory notes, par t icular ly  w i t h  

regard to  M r .  Hale's so-called "loans" to World-Wide. -- See, e.g., R3 a t  

101-102; notes to Mibit C of the Main, Hurdmtn report; World-Wide, 567 F. 

Supp. a t  739. - 24/ 

24/ I n  l i gh t  of the inadequacy of Mr. DyWuse' s report, Judge Freeman - 
also properly disregarded caments by the current majority shareholder 
of World-Wide based on t h a t  report. See R3 a t  53. - 



111. THE DOCTRINE OF P m S m R I A L  VINDICI'IVENESS IX)ES NOT PRECLUDE A 
CRIMINAL PROSECUTICN FDLUWING AN SIX CIVIL ENFORCEMENT ACTION; 
DEFENDANT HAS NCrr RAISED A PRESUbIPTION OF PROSXXIDRIAL VINDICI'IV- 
NESS AND IS NOT ENTITLED TO AN EVIDENTlARY HEARING. 

Defendant argues ( ~ r .  43-49) that ,  because he was criminally prosecuted 

a f t e r  the SEC l i t i ga t ed  a c i v i l  action against him, ra ther  than before o r  

contemporaneously w i t h  the c i v i l  action, he m y  have been the  victim of 

prosecutorial vindictiveness stemming frcm his having forced the SEC t o  go t o  

t r i a l  i n  i ts case. H e  therefore seeks dismissal of  the criminal case. We 

note a t  the outset  t h a t  this argument is  raised for  the  f i r s t  time on appeal 

and accordingly need not be considered by this Court. - See discussion, supra 

page 23. - 25/ I n  any event, defendant's claims are legal ly  meritless and 

factual ly  spurious. 

This Court has recognized t h a t  a s  a general rule,  the  courts a r e  not 

f r ee  t o  in te r fe re  w i t h  the  prosecuting o f f i ce r ' s  discretionary decision to 

prosecute crime. United S ta tes  v. Spence, 719 F.2d 358, 361 (11th Cir. 

1983). The Due Process Clause of the Constitution m y ,  however, l i m i t  the  

discret ion of t h e  United States  Attorney i n  cer ta in  circumstances i n  reindicting 

a criminal defendant. See Blackledge v. Perry, 417 U.S. 21, 25-26 (1974); 

25/ Defendant argues t h a t  he  did not asse r t  his claim of prosecutorial - 
vindictiveness a t  the t r i a l  level  hecause he  was unaware of the  supposed 
antipathy of  the CQ.ranissionls t r i a l  counsel u n t i l  learning of the  l a t t e r ' s  
alleged "gleeful" reaction t o  the  jury 's  gu i l ty  verdic t  and to the d i s t r i c t  
c o ~ i r t ' s  imposition of sentence. No explanation is offered, however, a s  
to why defendant fa i led t o  bring this matter t o  the  a t tent ion of the  
d i s t r i c t  j d g e ,  whether by a post- t r ia l  m t i o n  for  judqment of acqui t ta l  
under Fed. R. Crim. P. 29, or new t r i a l  under Fed. R. Crim. P. 33, o r  by 
any other means. Nor does defendant indicate why neither he  nor h i s  
counsel apprised the d i s t r i c t  court h f o r e  sentencing, pursuant to their 
r igh ts  of al locution under Fed. R. Crim. P. 3 2 ( a ) ( l ) ,  of t he  alleged 
prosecutorial vindictiveness. 



United S ta tes  v. Taylor, 749 F.2d 1511, 1513 (11th C i r .  1985). In  par t icular ,  

reindictment o r  r e t r i a l  of a defendant on more serious charges a f t e r  h i s  

exercise of a procedural r igh t  in a pr ior  criminal matter - e.g., a successful 

appeal by the defendant -- m y  crea te  a presumption of vindictive prosecution 

tha t ,  i f  not dispelled by the  government, constitcites a due process violation.  

See United States  v. Mays, 738 F.2d 1188, 1189-90 (11th C i r .  1984). 

I n  United States  v. Gcdwin, 457 U .S 368 (1982), the  Supreme Court 

outlined the  rat ionale fo r  presuming vindictiveness. Noting t ha t  " the  Due 

Process Clause is not offended by a l l  pos s ib i l i t i e s  of increased punishment," 

the Court ar t icula ted tm factors  tha t ,  i f  present, may d m n s t r a t e  a 

" r e a l i s t i c  l i k e l i h c d  of 'vindictiveness. '" - Id. a t  384. F i r s t ,  given t h a t  

t he  prosecutor generally w i l l  be i n  a posit ion t o  anticipate,  a t  the  t ime,of 

the or iginal  criminal proceeding, the f u l l  scope of prosecution fo r  a par t icular  

infraction,  increased charges on r e t r i a l  a r e  unlikely t o  be founded on "'new 

i n f o m t i o n  o r  a d i f fe ren t  approach to prosecutorial duty, ' "  a s  opposed t o  

vindictiveness. United States  v. Spence, 719 F.2d a t  362 (quoting f r m  

United States  v. M i n ,  457 U.S. a t  381). Second, " ins t i tu t iona l  biases  

iriherent i n  the  judicia l  systan" mi l i t a te  against  the  readjudication of 

issues already resolved. United States  v. Goodwin, 457 U.S. a t  375-76. See - 
United States  v. Spence, 719 F.2d a t  362. 

The f i r s t  of  the t w o  assumptions ident i f ied by the  Supreme Court a s  
" 

i n t q r a l  t o  the creation of a presumption of vindictiveness i s  the  a b i l i t y  of 

the  federal prosecutor to foresee and to bring i n  t he  i n i t i a l  proceeding the  

en t i r e  panoply of charges that may be derived f r m  one o r  more re la ted instances 

of misconduct. See United States  v. Gocdwm - ' , 457 U.S. a t  381. This assumption, 



and hence the  doctrine i t s e l f ,  are not apposite t o  a s i tua t ion  where two 

separate law enforcement agencies a r e  s t a tu to r i l y  errgavered to i n s t i t u t e  separate 

criminal and c i v i l  enforcement proceedings. - 261 The SEC in bringing a c i v i l  

action, unlike a federal prosecutor who has comnenced a criminal proceeding, 

is  not necessarily i n  a posi t ion t o  assess the f u l l  extent to which criminal 

sanctions might be appropriate. More important, wen i f  the SEC were able 

t o  evaluate t he  scope of potent ia l  criminal l i a b i l i t y  a t  the  outset ,  the  SM: 

is without authority t o  a c t  upon t h a t  evaluation by bringing any criminal 

charges t h a t  may a r i s e  f r m  the defendant's conduct. Only the  D e m e n t  of 

Ju s t i ce  may i n s t i t u t e  criminal prosecutions fo r  violations of the federal 

secur i t i es  laws. - 27/ 

I n  addition, there  is no inherent b ias  i n  the  judicial  system tha t  

disfavors a criminal prosecution for  w i l l fu l  violation of the federal securi- 

ties laws following the  cchnpletion of a c i v i l  action brought by t h e  SEC t o  

enforce those laws. To the contrary, it is well-established tha t  simultan- 

eous and successive c i v i l  and criminal actions based on the  saw set of 

26/ Ultimate authority f o r  criminal enforcement of the federal  secur i t i es  - 
laws is vested i n  the  Attorney General. - See 28 U.S.C. 516; I n  re 
P e r s i a ,  522 F.2d 41, 54 (2d C i r .  1975); 11A Gadsby, Business Orqaniza- 
t ions  - Securi t ies  Regulation, Federal Secur i t ies  Exchange Act, Section 
9.04 (1984). Conversely, the SEC has responsibil i ty f o r  t he  conduct of 
a l l  c i v i l  l i g i t a t i on  under these laws. See, e.g., Section 21(d) of the  
Securit ies Exchange A c t ,  15 U.S .C. 78u (d): sE. Coll ier ,  76 F. 2d 939 
(2d C i r .  1935); Mathews, Criminal Prosecutions Under the Federal Secur i t ies  
Laws and Related Statutes: The Nature and Developnent Of SEC Criminal 
Cases, 39 Geo. Wash. L. Rev. 901, 904 (1971). 

27/ See SEC v. Dresser Indus., Inc., 628 F.2d 1368, 1376-77 (D.C. C i r .  ) (en - - 
banc), cert. denied, 449 U.S. 993 (1980), fo r  a discussion of  the 
respective ro les  of  t h e  SFC and the  Department of  Jus t ice  i n  enforcir~g 
the- f ~ 3 e r a l  secur i t i es  laws. 



operative f ac t s  a r e  en t i re ly  proper. - 28/ In  essence, defendant's contention 

merely re i te ra tes  h i s  argument t h a t  the  government must e l e c t  between c i v i l  

and criminal enforcment of the federal secur i t i es  laws. As e a r l i e r  d m n -  

s t ra ted ,  supra pages 25-26, this argument is  pla inly  without m e r i t .  

In  any event, defendant has  presented no evidence t h a t  m u l d  support a 

presumption of vindictiveness, even i f  the doctrine were relevant here. 

Vindictiveness may be presumed only i f  the circumstances surrounding the  

prosecutorial decision-mdking process r e f l e c t  e i ther  "actual  vindictiveness o r  

[ the defendant's] r e a l i s t i c  fea r  of vindictiveness." United S ta tes  v. Taylor, 

749 F.2d a t  1513 (c i t ing  United S ta tes  v. Spence, 719 F.2d a t  361-62). The 

circumstances i n  t h i s  case give rise to no such inference. Defendant does not 

even contend t h a t  anyone in the United States  Attorney's Office had an improper 

m t i v e  i n  bringing this action. Rather, h e  makes an en t i re ly  unsubstantiated 

claim ( B r .  44) t h a t  "the attorney for  the SEC, subsequent to the c i v i l  case, 

referred the case to the  Jus t ice  Department f o r  fur ther  criminal prosecution." 

28/ See United S ta tes  v. Kordel, 397 U. S. 1, 11 ( 1970) ; Standard Sanitary - - 
Manufacturing Co. v. United States,  226 U.S. 20, 52 (1912). This 
principle has been recognized a s  d i r ec t l y  applicable i n  the context of 
concurrent or successive c i v i l  and criminal proceedings brought, respec- 
t ively ,  by the  SEC and the Department of Just ice .  See, e.g., SM: v. 
F i r s t  Financial Group, 657 F.2d 660, 666-67 (5th C i r .  1981); SEC v. 
Dresser Indus., Inc., 628 F.2d 1368, 1376-77 (D.C. C i r  .) (en banc), 
cer t .  denied, 449 U.S. 993 (1980); United States  v. L i e b e m ,  608 F.2d 
889, 903 (1st C i r . ) ,  cert. denied, 444 U.S. 1019 (1980); United States  
v. Wencke, 604 F.2d 607, 610-11 (9th C i r .  1979); United States  v. Fields, 
592 F.2d 638, 643-44 (2d C i r .  1978), cert. denied, 442 U.S. 917 (1979); 
United S ta tes  v. Naftalin, 534 F.2d 770, 774 (8th C i r . ) ,  ce r t .  denied, 
429 U.S. 827 (1976); SEC v. Randolph, 564 F. Supp. 137, 143 (N.D. C a l .  
1983); SEC v. Musella, Fed. Sec. L. Rep. ( O X )  T99,156 a t  95,581 (S.D.N.Y. 
1983). See a l so  Affidavit o f  Michael K. Wolensky, Regional A ~ n i s t r a t o r  
of t he  SEC's Atlanta Regional Office, R1 a t  282 (explaining t h a t  consis- 
t e n t  with the  SEC's pract ice  nation-wide, c i v i l  injunctions have been 
obtained by the S E ' s  Atlanta Regional Office over the  l a s t  three years 
i n  v i r t ua l l y  a l l ,  i f  not al l ,  cases where criminal prosecution has also 
resulted, and t h a t  "[t lhere is mthing unusual in both civil and criminal 
actions being pursued a s  a resu l t  of Secur i t ies  and Exchange CZcmnission 
investigations").  



I n  f a c t ,  this al legat ion is untrue. Had appellant  urged h i s  claim i n  t he  

lwer court ,  the govemnent would have derronstrated t h a t  t h e  Ccamnission had 

not  referred,  formally o r  informally, this case t o  t he  DeLpartment of  

Ju s t i c e  for evaluation and possible criminal prosecution. See Sections - 
21(d) and 32(a) of the Secur i t ies  Exchange A c t ,  15  U.S.C. 78u(d) and 78 f f ( a ) .  

Instead, t h e  U.S. Attorney's Office f o r  the Northern D i s t r i c t  of  Georgia 

determined t h a t  a grand jury invest igation was warranted upon consideration 

of t e s t h n a l  and dmumentary evidence presented during t h e  t r ial  of  the 

Comnission's c i v i l  enforcement case, a l l  of which was then a mtter of public 

record. The g r a d  jury did  not begin its invest igat ion u n t i l  1984, w e l l  

after Judge Vining's issuance of an order resolving the Cormission's case on 

the m e r i t s  i n  My 1983. World-Wide, 567 F. Supp. 724. As j u s t  discussed, 

t h e  decision t o  charge defendant criminally following t h e  entry  of  an injunc- 

t ion  agains t  him i n  the SEC's ac t ion  is consistent  with t h e  governing law ancl 

ac tua l  pract ice .  See supra a t  pages 36-37 and note 28. -- 
men  assuming t h a t  a r e f e r r a l  by the  SEC had occurred, defendant has nat  

made a colorable claim t h a t  he  could reasonably have believed that the r e f e r r a l  

would have been i n  response to his exercise of  a l ega l ly  protected r igh t .  

Nor has h e  pointed t o  any evidence t h a t  would tend t o  show t h a t  the alleged 

r e f e r r a l  m u l d ,  i n  f a c t ,  have been improperly motivated. A t  best, defendant 

mikes vague and unsubstantiated claims ( B r .  46) that an at torney fo r  the  SEC 

s a t  i n  the  courtroan throughout the criminal trial, a d  bore a grudge against  

him for exercising h i s  r i g h t  t o  l i t i g a t e  t he  Ccarrmission's c i v i l  act ion.  - 29/ 

29/ Defendant incorrect ly  states (Br. 44) t h a t  t h e  SEC at torney who t r i e d  - 
the SEC's enforcement ac t ion against  h i m  s a t  i n  the c o u r t r a n  throughout 
the criminal trial. I f  the govermenthad been permitted t o  o f f e r  
evidence on this p i n t ,  it m u l d  have shcwn t h a t  no SM: at torney connected 
w i t h  the c i v i l  case was present  i n  the courthouse at any time dur ing  the 

( footnote continued) 



Even i n  the case of successive criminal prosecutions, however, the Supreme 

Court has repeatedly stated tha t  "the mere f ac t  tha t  a defendant refuses t o  

plead gui l ty  ard forces the government t o  prove i ts case is insufficient t o  

warrant a presumption tha t  subsequent changes i n  the charging decision a re  

unjustified." United States v. Goodwin, 457 U.S. a t  382-83 (c i t ing  Borden- 

kircher v. Hayes, 434 U.S. 357 (1978)). A defendant is  expected t o  urge 

procedural r ights,  such a s  the r igh t  t o  a t r i a l ,  t ha t  w i l l  inevitably impse 

sane burden on the prosecutor. - Id. a t  381. Because the invocation of such 

r igh ts  is character is t ic  of the adversarial process i n  which our criminal 

justice system operates, it cannot reasonably be assmed t h a t  the prosecutor 

w i l l  respond vindictively. - Id. It is similarly unreal is t ic  to assume tha t  

the probable r e spnse  of SM: attorneys t o  a defendant's election t o  go to 

t r i a l  i n  an enforcement action would be to seek to penalize him by attarrpting 

t o  induce a criminal prosecution. A r d  for  an evidentiary hearing on 

this matter, as  requested by defendant ( B r .  51), is therefore unwarranted, 

and h i s  convictions should be affirmed i n  a l l  respects. 

29/ (footnote continued) - 
t r i a l  or  t he  jury's return of verdict. Instead, it was an STC investigator, 
not an SEC attorney, who was i n  attendance a t  the criminal trial. The 
SEC's attorney who handled the SIX'S enforcenent action did assist the 
Assistant U.S. Attorney during the sentencing hearing, a t  the specific 
request of the presiding judge. Defendant a lso makes the unfounded 
assertion ( B r .  45) t h a t  an SEC attorney was observed by unnamed witnesses 
"vir tual ly  beside himself w i t h  glee a t  the defeat suffered by Appellant.'' 
This assertion has no record support, and i n  f ac t  the government would 
have shcmm tha t  no SEC personnel displayed such m t i o n .  In any event, 
the mere presence of an SEC attorney a t  the criminal t r i a l  of a securi t ies  
violator against whan the SM: has prevailed i n  a pr ior  enforcenent 
action w i l l  not support an inference of vindictiveness. Nor, for  that 
m t t e r ,  would the expression by the SEC attorney o r  other SEC personnel 
of sat isfact ion w i t h  the o u t m e  of the criminal case consti tute evidence 
of a n k s i t y  t w d  the defendant, especially none t h a t  muld  r e l a t e  
back to  the time the criminal prosecution was initiated. 
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