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Petitioner Winans was coauthor of a Wall Street Journal investment advice
column which, because of its perceived quality and integrity, had an im-
pact on the market prices of the stocks it discussed. Although he was
{ familiar with the Journal's rule that the column’s contents were the Jour-
nal’s confidential information prior to publication, Winans entered into a
scheme with petitioner Felis and another stockbroker who, in exchange
for advance information from Winans as to the timing and contents of the
eolumn, bought and sold stocks based on the column’s probable impaet on
the market and shared their profits with Winans. On the basis of this
scheme, Winans and Felis were convicted of violations of the federal se-
: curities laws and of the federal mail and wire fraud statutes, 18 U. S. C.
§ §4 1341, 1343, which prohibit the use of the mails or of electronie trans-
' missions to execute “any scheme or artifice to defraud, or for obtaining

money or property by means of false or fraudulent pretenses, represen-
1 tations, or promises.” The Court of Appeals affirmed.
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1 Held:
: 1. Insofar as it affirmed petitioners’ convictions under the securities
{ laws, the judgment below is affirmed by an equally divided Court. P. 5.

: 2. Petitioners’ conspiracy to trade on the Journal’s confidential in-
i formation is within the reach of the mail and wire fraud statutes.
- Pp. 5-9.

(a) The Journal had a “property” right in keeping confidential and
making execlusive use, prior to publication, of the schedule and contents
$ of Winans’ columns, which right is protected by the statutes. The intan-
' gible nature of the Journal's right cannot affect this determination, since
{ McNally v. United States, 483 U. S. ——, did not limit the scope of
. §1341 to the protection of tangible as opposed to intangible property
I
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:;g?t;.,.but m‘erely'dlstmguished protected property rights from unpro-
¢ e{b)mft;ang}ble rlvghts- tf’ honest and impartial government. Pp 5—7
el ett]}ltmners _activities constituted a scheme to defraud the.Jour:
. In the meaning of the statutes. It s irrelevant that petitioners

:;ea;:)s oit fraud, including the fraudulent appropriation to one’s own use
hispﬁdﬁsi Y er;)t::ustc_ed to one's care by another. Here, Winans violated
by exploiz:.;'r)lrgothhgt'ajzl?n to }zrotefct his employer’s confidential information
X at Information for his personal benefit. all i
tending to perform his dut ing i ariherm e Pre-
y of safeguarding it Furthermore i
: ) b -
ii‘:;]ltlze strongly aupport_s the conclusion that each of the pel;itioner;l :.ci:i
the regt_nred specific intent to defraud. Pp. 7-9
oein t(c::ndPetltl:i)r::;lrs’Jcont:ention that the use of the wires and the mail to
sen e Journal to its customers is insuffic i
statutory requirement that the maj s exsoute the shor e
. ory r ails be used to execute the sch
158ue 1s rejected. Circulation of the col tomers wae
et umn to Journal custom
:Ic:)tucl)(;ﬁ})]r anticipated but was an essential part of the scheme sm:t:ih‘:::
frowid ¥ a\lfe been_ no effec.t on stock prieces and no likelihood, of profitin
e leaked information without such cireulation. P, g ¢
1 F. 2d 1024, affirmed. o

WHITE, J., delivered th ini i
nimber 3, Shos e opinion for a unanimous Court as to holding

NOTICE: This upinion is subject to formal revision before publicativn in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.
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JUSTICE WHITE delivered the opinion of the Court.

Petitioners Kenneth Felis and R. Foster Winans were
convicted of viclating § 10(b) of the Securities Exchange Aect
of 1934, 48 Stat. 891, 15 U. 8. C. §78j(b)," and Rule 10b-5,
17 CFR §240.10b-5 (1987).% United States v. Winans, 612

'Section 10(b) provides:
“1t shall be unlawful for any person, directly or indirectly, by the use of
any means or instrumentality of interstate commerce or of the mails, or of

any facility of any national securities exchange —

“h) Ta use or employ, in connection with the purchase or saie of any se-
curity registered on a national securities exchange or any security not so
registered, any manipulative or deceptive device or contrivance in contra-
vention of such rules and regulations as the [Securities and Exchange]
Commission may prescribe as necessary or appropriate in the publie inter-
est or for the protection of investors.”

‘Rule 10b-5 provides:

“It shall be unlawful for any person, direetly or indirectly, by the use of
any means or instrumentality of interstate commerce, or of the mails or of
any national securities exchange,

“fa) To employ any device, scheme, or artifice to defraud.

“(b) To make any untrue statement of a material fact or to omit 1o state
a material fact necessary in order to make the statements made, in the
light of the c¢ircumstances under which they were made, not misleading, or

“{¢) To engage in any act, practice, or course of business which operates
or would operate as a fraud or deceit upon any person,
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F_. Supp. 827 (SDNY 1985). They were also found guilty of
violating the federal mail and wire fraud statutes y18
l%ds. C. §81341,° 1343, and were convicted for conspi’racy
b er }8 U.S.C. §371.° Petitioner David Carpenter

nans’ roommate, was convicted for aiding and abetting’
With a minor exception, the Court of Appeals for the Secon(i

Circuit affirmed, 791 F. 2d 1024
. ' . ]_ . R
rari, 479 U. S, —— (1986). (1986); we granted certio-

I

In 1981, Winans became are
, porter for the Wall Street
Journal (the J ournal) and in the summer of 1982 became (?r?e

“in connection with the purchase or sale of ity.’
: 1 an ’
*Section 1341 provides: ¥ seeuriy:
y derhoe;er. having d'eYised or intending to devise any scheme or artifice
Iente aud, or for obtaining money or property by means of false or frauduy-
fent. pretenses, representations, or promises, or to sell, dispose of, loan
exel ﬁg]e' alter, give away, distribute, supply, or furnish or procu’re foxi
ol ul use any counterfeit or spurious coin, obligation, security, or other
art cte,rf?r: anythmg represented to be or intimated or held out to be such
artilf]i c«z Oiltazi spu;'.lous artlclj, for the purpose of executing such scheme or
empting so to do, places in any post office or i
: 1 \ authorized de-
E:es:itzry ]flor mail mattex;, any matter or thing whatever to be sent or deliv-
ored y the Postal_ Serviee, or takes or receives therefrom, any such matter
or :,E%,'h or knomnglyhcauses to be delivered by mail according to the di-
ereon, or at the place at which it is directed to b i
or e delivered by the
I;;e:)r:mz hto whom it is zviddre_ssed, any such matter or thing, shall be ﬁneg not
: e than $1,000 or imprisoned not more than five years, or both.”
Section 1343 provides: ' .
. d\;\/;hoezer, having d_e\‘fised or intending to devise any scheme or artifice
o pl;ael;e;] ;}:Sfor obtammtgtr.noney or property by means of false or fraudy-
» representations, or promises, transmit
transmitted by means of wire, radi isi munication i inter
. . lo, or television communication in i
state or foreign corimerce, any writi i i s, or Sounie
i » ANy writings, signs, signals, pictures, or sound
for thehpurpose of e.xecu!:ing such scheme or artifice, shall bé fined noi
m(:l:e t an $1,000 or imprisoned not more than five years, or both.”
Section 371 provides: , .
“If two or more ire ei
. PErsons conspire either to commit any offense agai
ainst
jt:Z ]Umted States, or to defraud the United States, or any agency tEereof
\y manner or for any purpose, and one or more of such persons do any
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of the two writers of a daily column, “Heard on the Street.”
That column discussed selected stocks or groups of stocks,
giving positive and negative information about those stocks
and taking “a point of view with respect to investment in the
stocks that it reviews.” 612 F. Supp., at 830. Winans regu-
larly interviewed corporate executives to put together inter-
esting perspectives on the stocks that would be highlighted in
upcoming ecolumns, but, at least for the columns at issue here,
none contained corporate inside information or any “hold for
release” information. Id., at 830, n. 2. Because of the
“Heard” column’s perceived quality and integrity, it had the
potential of affecting the price of the stocks which it exam-
ined. The District Court concluded on the basis of testimony
presented at trial that the “Heard” column “does have an im-
pact on the market, difficult though it may be to quantify in
any particular case.” Id., at 830,

The official policy and practice at the Journal was that
prior to publication, the contents of the column were the
Journal’s confidential information. Despite the rule, with
which Winans was familiar, he entered into a scheme in Octo-
ber 1983 with Peter Brant and petitioner Felis, both con-
nected with the Kidder Peabody brokerage firm in New York
City, to give them advance information as to the timing and
contents of the “Heard” column. This permitted Brant and
Felis and another conspirator, David Clark, a client of Brant,
to buy or sell based on the probable impact of the ecolumn on
the market. Profits were to be shared. The conspirators
agreed that the scheme would not affect the journalistic pu-
rity of the “Heard” column, and the District Court did not
find that the contents of any of the articles were altered to
further the profit potential of petitioners’ stock-trading
scheme. Id., at 832, 834-835. Over a four-month period,

act to effect the object of the conspiracy, each shall be fined not more than
$10,000 or imprisoned not more than five years, or both.”
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the brokers made prepublication trades on the basis of in-
formation given them by Winans about the contents of some
27 Heard columns. The net profits from these trades were
about $690,000.

In November 1983, correlations between the “Heard” arti-
cles and trading in the Clark and Felis accounts were noted at
Kidder Peabody and inquiries began. Brant and Felis de-
nied knowing anyone at the Journal and took steps to conceal
the trades. Later, the Securities and Exchange Commission
began an investigation. Questions were met by denials both
by the brokers at Kidder Peabody and by Winans at the Jour-
nal. As the investigation progressed, the conspirators quar-
reled, and on March 29, 1984, Winans and Carpenter went to
the SEC and revealed the entire scheme. This indictment
and a bench trial followed. Brant, who had pled guilty under
a plea agreement, was a witness for the Government.

The District Court found, and the Court of Appeals
agreed, that Winans had knowingly breached a duty of con-
fidentiality by misappropriating prepublication information
regarding the timing and contents of the “Heard” columns,
information that had been gained in the course of his employ-
ment under the understanding that it would not be revealed
in advance of publication and that if it were, he would report
it to his employer. It was this appropriation of confidential
information that underlay both the securities laws and mail
and wire fraud counts. With respect to the § 10(b) charges,
the courts below held that the deliberate breach of Winans’
duty of confidentiality and concealment of the scheme was a
fraud and deceit on the Journal. Although the vietim of the
fraud, the Journal, was not a buyer or seller of the stocks
traded in or otherwise a market participant, the fraud was

nevertheless considered to be “in connection with” a purchase
or sale of securities within the meaning of the statute and the
rule. The courts reasoned that the scheme’s sole purpose
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was to buy and sell securities at a profit based on advance
information of the column’s contents. The courts below
rejected petitioners’ submission, which.islc_me of the two
questions presented here, that criminal liability c?‘uld not be
imposed on petitioners under Rule 10b-5 because ‘the news-
paper is the only alleged victim of fraud and has no interest in
the securities traded.” o

In affirming the mail and wire fraud convictions, the Cour:t
of Appeals ruled that Winans had fraudulently misappropri-
ated “property” within the meaning of the mail and wire
fraud statutes and that its revelation had harmed the J our-
nal. It was held as well that the use of the mail and wire
services had a sufficient nexus with the scheme to satisfy
§§1341 and 1343. The petition for certiorari challenged
these conclusions. o

The Court is evenly divided with respect to the convictions
under the securities laws and for that reason affirms the
judgment below on those counts. For the reasons thgt fol-
low, we also affirm the judgment with respect to the mail and

wire fraud convictions.
11

Petitioners assert that their activities were not a scheme' to
defraud the Journal within the meaning of the mail and wire
fraud statutes;® and that in any event, they d_id 1'f10t obtain
any “money or property” from the Journal_, yvhlch is a neces-
sary element of the crime under our decision last Term in
McNally v. United States, 483 U. 5. — (1987). We are
unpersuaded by either submission and address the latter
first.

We held in McNally that the mail fraud statute d0e§ not
reach “schemes to defraud citizens of their intangible rights
to honest and impartial government,” id., at ——, and that
the statute is “limited in scope to the protection of property

sThe mail and wire fraud statutes share the same language in relevant
part, and accordingly we apply the same analysis to both sets of offenses
here.
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-1'1ghts." . Id., at ———  Petitioners argue that the Journal's
mterefst in prepublication confidentiality for the “Heard” coi-
umns is 1o more than an intangible consideration outside the
reach 'of‘ § 1341, nor does that law, it is urged, protect against
mere injury to reputation. This is not a case like McNall
however. The Journal, as Winans’ employer, was deﬁ'audgci
of_ much more than its contractual rightu to’his honest and
faithful serylce, an interest too ethereal in itself to fall within
Fhe protecthn of the mail fraud statute, which “had its origin
i the desire to protect individual property rights.”
MceNally, supra, at » B. 8. Here, the object of th'e
scheme} was to take the Journal's confidential business in-
‘f"ormatmn-—the publication schedule and contents of the
Heard” column—and its intangible nature does no‘; make it
any less “property” protected by the mail and wire fraud
statutes'. .M ¢Nally did not limit the scope of § 1341 to tangi-
ble as distinguished from intangible property rights. ¢
Both_ courts below expressly referred to the Journal’s in-
‘t‘flz_;est 1,r,1 the confidentiality of the contents and timing of the
Gloe:};*d Scolumn as a property right, 791 F. 24, at 1034-1035;
0 2 . . Supp., a't 846,. and we agree with that conelusion.
onfidential business information has long been recognized
as property. See Ruckelshaus v. Monsanto Co 467gIr} S
986, 1001-1004 (1984); Dirks v. SEC, 463 U. S. 646, 653
g. 10 (1983); Board of Trade of Chicago v. Christie G’r;,i-n &',
.f.o_ck Co., 198 U. S. 236, 250-251 (1905); ef. 5 U. 8. C
§ 552(h)(4). ‘_‘Conﬁdential information acqui,red or co;np.ile(-i
by 4 corporation in the course and conduct of its business is a
species of property to which the corporation has the exclusive
right and b(?nfeﬁt, f'md which a court of equity will protect
'through the injunctive process or other appropriate remedy.”
3 W. Fletcher, Cyclopedia of Law of Private Corporatim;S
§857.1, p. 260 (rev. ed. 1986) (footnote omitted). The Jour-
nal hafi 4 property right in keeping confidential and making
exclusive use, prior to bublication, of the schedule and con-
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tents of the “Heard” columns. Christie Grain, supra. As

the Court has observed before:
“[NJews matter, however little susceptible of ownership
or dominion in the absolute sense, is stock in trade, to be
gathered at the cost of enterprise, organization, skill,
labor, and money, and to be distributed and sold to those
who will pay money for it, as for any other merchan-
dise.” International News Service v. Associated Press,
248 U. S. 215, 236 (1918).

Petitioners’ arguments that they did not interfere with the
Journal’s use of the information or did not publicize it and
deprive the Journal of the first public use of it, see Reply
Brief for Petitioners 6, miss the point. The confidential in-
formation was generated from the business and the business
had a right to decide how to use it prior to disclosing it to the
public. Petitioners cannot successfully contend based on As-
sociated Press that a scheme to defraud requires a monetary
loss, such as giving the information to a competitor; it is suffi-
cient that the Journal has been deprived of its right to exclu-
sive use of the information, for exclusivity is an important as-
pect of confidential business information and most private
property for that matter.

We cannot accept petitioners’ further argument that
Winans’ conduct in revealing prepublication information was
no more than a violation of workplace rules and did not
amount to fraudulent activity that is proscribed by the mail
fraud statute. Sections 1341 and 1343 reach any scheme to
deprive another of money or property by means of false or
fraudulent pretenses, representations, or promises. As we
observed last Term in MeNally, the words “to defraud” in
the mail fraud statute have the “common understanding” of
“‘wronging one in his property rights by dishonest methods
or schemes,” and ‘usually signify the deprivation of something
of value by trick, deceit, chicane or overreaching.’” 483
U. S, at (quoting Hammerschinidt v. United States,
265 U. S. 182, 188 (1924)). The concept of “fraud” includes




8 CARPENTER v UNITED STATES

the act of embezzlement, which is “‘the fraudulent appropria-
tion to one's own use of the money or goods entrusted to one’s
care by another.”” Grin v. Shine, 187 U. S. 181, 189 (1902).

The District Court found that Winans’ undertaking at the
Journal was not to reveal prepublication information about
his column, a promise that became a sham when in violation
of his duty he passed along to his co-conspirators confidential
information belonging to the J ournal, pursuant to an ongoing
scheme to share profits from trading in anticipation of the
“Heard” column’s impact on the stock market. In Snepp v.
United States, 444 U. S, 507, 515, n, 11 (1980) ¢ per curiam,),
although a decision grounded in the provisions of a written
trust agreement prohibiting the unapproved use of confiden-
tial government information, we noted the similar prohi-
bitions of the common law, that “even in the absence of a
written contract, an employee has a fiduciary obligation to
brotect confidential information obtained during the course of
his employment.” As the New York courts have recognized,
“It is well established, as a general proposition, that a person
who acquires special knowledge or information by virtue of a
confidential or fiduciary relationship with another is not free
to exploit that knowledge or information for his OWn personal
benefit but must account to his principal for any profits de-
rived therefrom.” Diamond v. Oreamuno, 24 N. Y. 2d 494,
497, 248 N. E. 2d 910, 912 (1969); see also Restatement (See-
ond) of Agency §% 388, Comment ¢. 396(c) (1958).

We have little trouble in holding that the conspiracy here
to trade on the Journal’s confidential information is not ont-
side the reach of the mail and wire fraud statutes, provided
the other elements of the offenses are satisfied. The Jour-
nal’s business information that it intended to be kept con-
fidential was its broperty; the declaration to that effect in the
employee manual merely removed any doubts on that score
and made the finding of specific intent to defraud that much
casier.  Winans continued in the employ of the Journal, ap-
propriating its confidential business information for his own
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1 i rform his duty of safe-
] the while pretending to pe |
usz,r(?ilng it. In fact, he told his editors twice about lealff of
g(l)lnﬁdential information not related to _ the stocl'{—tlr{'a 1n1g_
scheme, 612 F. Supp., at 831, demonstrating both hlS. nor}rl -
’ ‘ iewed information concerning
edge that the Journal viewe B e T e
“Heard” column as confidential and his played
rthermore, the Distrie
ole of a loyal employee. Fu he _
glcfu:t’s conclusion that each of the p_etltloners acted Wlt}:ltge
required specific intent to defraud is strongly supported by
idence. [d., at 847-850. . -
thi::t:lye we reject the submission that using the erg'il a:::i
it i Journal to its customers di
the mail to print and send the ‘ = did not
i i t those mediums be use ;
satisfy the requirement tha A e
i ts below were quite rig
cute the scheme at issue. The cour : eht
i i i i f the “Heard” column was
in observing that circulation of  not
ict tial part of the scheme.
only anticipated but an essen - peme.  Ha
ailable to Journal custo ,
the column not been made avai ' ustomors,
tock prices and no It
would have been no effect on 8 _
gfl)zgeof profiting from the information leaked by Winans.

The judgment below is Affirmed.



